
Planning Committee Meeting
Thursday, 2 February 2023 at 3:30 PM

 
Harvard Room, 

Tweed Heads Administration Building, Brett Street, 
Tweed Heads

Meeting is being held remotely via Livestream

AGENDA
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Planning Committee: Thursday, February 2, 2023 

Statement of Ethical Obligations

In accordance with clause 3.23 of the Model Code of Meeting Practice, released by the NSW Office of 
Local Government, Councillors are reminded of their Oath or Affirmation of Office made under section 233A 
of the Act and their obligations under Council’s Code of Conduct to disclose and appropriately manage 
conflicts of interest 

OATH OR AFFIRMATION OF OFFICE 
The Oath or Affirmation is taken by each Councillor whereby they swear or declare to undertake the duties 
of the office of councillor in the best interests of the people of Tweed and Tweed Shire Council and that 
they will faithfully and impartially carry out the functions, powers, authorities and discretions vested in them 
under the Local Government Act 1993 or any other Act to the best of their ability and judgment. 

CONFLICTS OF INTEREST 
All Councillors must declare and manage any conflicts of interest they may have in matters being 
considered at Council meetings in accordance with the Council’s Code of Conduct for Councillors. All 
declarations of conflicts of interest and how the conflict of interest was managed will be recorded in the 
minutes of the meeting at which the declaration was made. 

Councillors attending a meeting by audio-visual link must declare and manage any conflicts of interest they 
may have in matters being considered at the meeting in accordance with Council’s Code of Conduct for 
Councillors. Where a councillor has declared a pecuniary or significant non-pecuniary conflict of interest in 
a matter being discussed at the meeting, the councillor’s audio-visual link to the meeting will be suspended 
or terminated for the time during which the matter is being considered or discussed by Council, or at any 
time during which Council is voting on the matter. 

Councillors should ensure that they are familiar with Parts 4 and 5 of the Tweed Shire Council Code of 
Conduct for Councillors in relation to their obligations to declare and manage conflicts of interests.

Staff should also be mindful of their obligations under the Tweed Shire Council Code of Conduct for Council 
Staff when preparing reports and answering questions during meetings of Council.
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Planning Committee: Thursday, February 2, 2023 

1. IN ATTENDANCE
2. ABORIGINAL STATEMENT
3. PRAYER
4. APOLOGIES
5. DISCLOSURE OF INTERESTS
6. ITEMS BY EXCEPTION
7. REPORTS THROUGH THE GENERAL MANAGER
8. REPORTS FROM THE DIRECTOR PLANNING AND REGULATION
 8.1. Development Application DA22/0357 for a residential flat building (14 apartments & 

swimming pools) and demolition of existing buildings at Lot 354 DP 755701 No. 11 Murphys 
Road, Kingscliff; Lot 353 DP 755701 No. 9 Murphys Road, Kingscliff

 8.2. Development Application DA22/0765 for an expansion of existing restaurant and use of 
works undertaken without consent including earthworks at Lot 1 DP 1240727 & Lot 3 DP 
582718 No. 47 Hindmarsh Road, Nunderi

 8.3. Mooball Urban Release Area - Deed of Novation (Updating Parties to Existing Planning 
Agreement) & Consideration of Satisfaction Regarding Clause 30 Pre-Development 
Application Lodgement Requirements

 8.4. Planning Proposal PP21/0003 Reclassification of land
 8.5. Burringbar Village Community Plan - Implementation Plan
 8.6. Application under Section 82 of the Local Government Act 1993, manufactured home estate 

(to build on site) at Lot 11 DP 1254208 No. 32 Fraser Drive, Tweed Heads South
 8.7. Variations to Development Standards
9. ADDENDUM ITEMS
10. LATE REPORTS
11. CLOSE OF MEETING
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TITLE: Development Application DA22/0357 for a residential flat building 

(14 apartments & swimming pools) and demolition of existing 
buildings at Lot 354 DP 755701 No. 11 Murphys Road, Kingscliff; 
Lot 353 DP 755701 No. 9 Murphys Road, Kingscliff

  
Submitted 
By: Development Assessment & Compliance

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Living - We want to be safe at home and in the community
Make sure the places we live, work and visit are safe to protect our quality of life.
2.3.4   Development Assessment - To assess development applications lodged with Council to achieve 
quality land use outcomes and to assist people to understand the development process.

 
ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
The application
 
The application seeks consent for a residential flat building comprising 14 apartments (13 three-bedroom 
apartments and 1 four-bedroom apartment) over 4 storeys, with basement level car parking for 36 vehicles 
(4 of which are to be allocated as visitor parking spaces), swimming pool, two plunge pools and associated 
landscaping.
 
The site comprises the amalgamation of two existing lots, 9 and 11 Murphys Road.
 
Following a request for further information (RFI), Council officers have negotiated amendments to the 
proposal to include revisions to the overall design of the proposed building, particularly:
 

• a re-designed front elevation to provide increased vertical emphasis consistent with the proposed 
rear elevation, as highlighted by the indicative image below (showing the proposed front façade):

Above: Front façade indicative image provided by the applicant.

Other amendments include:
 

• increased front balcony setbacks;
• a more streetscape-friendly front enclosure and point of entry;
• raised ground floor to comply with DCP flood control requirements;
• deletion of a private access to the beach;
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• reduced impermeable surface area;
• increased deep soil zone area; and
• a ‘green’ roof element.

 
The proposed units include open plan kitchen/dining/lounge areas and private open spaces/balconies.
 
Three units are to be located at ground floor level, with four units at first and second levels and three units 
at the third-floor level. Two lifts are proposed to serve all levels of the proposed building. The proposed 
basement parking level is also to accommodate pool plant and equipment, bin storage areas and residents’ 
storage facilities. Parking for 16 bikes is to be provided at ground floor level.
 
The communal pool and deck area is to be provided within the ground level front setback and two plunge 
pools (exclusive to two of the proposed ground floor units) are proposed to be located to the rear.
 

Direct vehicular access is to be from Murphys Road via a single ‘in/out’ ramp into the basement, with 
pedestrian/resident access from the basement lobby/lift/stairwell area. Direct ground level 
pedestrian/resident access is to be from a separate slightly off-centre entry into a central lobby.
 
It is also proposed to remove all 10 existing trees from the site, including a mature Broad-leaved Paperbark 
tree at the front of the site. See assessment against Section A16 of the DCP, later in this report.
 
The full set of plans and drawings, as amended in response to the RFI, are attached to this report.
 
Non-compliance with LEP height control
 
The proposed height of the main body of the building is to be below the LEP building height control of 
13.6m with the two proposed lift over-runs resulting in a part 0.6m (4.4%) and part 0.4m (2.9%) non-
compliance with the applicable LEP maximum building height control of 13.6m. 
 
The ‘green’ roof element also partly breaches the LEP height control by approximately 0.2m.  
 
The extent of the breach of the height control is indicated on the applicant’s Height Diagram below:

Above: Height Diagram (source: Tim Stewart Architects)
 
A variation request is included in the (amended) application which is considered to adequately address the 
requirements of LEP Clause 4.6 Exceptions to development standards.
 
History
 
It should be noted that Council has previously dealt with two separate proposals for residential flat 
buildings, i.e., one on each respective allotment, both of which were the subject of Deemed Refusal 
appeals in the NSW Land and Environment Court. The appeals were discontinued by the applicants and 
subsequently refused by Council.
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As recommended by Council officers, a new development application (the subject application) has been 
submitted for a single development proposal over both allotments. 
 
Submissions
 
The application was notified for 14 days from 6 July 2022 to 20 July 2022. During this time, three 
submissions were received, which raised the following issues:
 

• Excessive building height in terms of the LEP and Kingscliff Locality Plan (13.6m and 12.2m 
respectively)

• Overly large building footprint, the proposed development is too large for the site and would not 
contribute positively to the streetscape or amenity of Murphys Road or the wider locality.

• Insufficient front setbacks.
• Adverse impacts upon the adjacent littoral rainforest and surface/ground water flows to and from it, 

resulting from the basement car park. 
• Potential impact on existing services including water (including fire hydrants) and roads.
• Loss of privacy to neighbouring property to the south (7 Murphys Road); and to south facing units at 

13 Murphys Road.
• Inconsistencies between plan and section drawings.
• Non-compliance with key design principles of context and neighbourhood character, built form and 

scale, and aesthetics.
• Loss of day/sunlight at south facing units of 13 Murphys Road.
• No evaluation of the creation of wind tunnels.
• External materials unlikely to weather very well.
• Requests the option of having privacy screens provided to 13 Murphys Road at the developer’s 

expense.
 
A discussion of the submissions is included later in this report.
 
This development application has been reported to Council because its estimated cost of development is 
$17,027,742.
 
The amended proposal is considered acceptable, and it is therefore recommended that consent be granted 
subject to the attached conditions.
 
 
RECOMMENDATION:
That:
 
1.      Development Application DA22/0357 for a residential flat building (14 apartments & 

swimming pools) and demolition of existing buildings at Lot 354 DP 755701 No. 11 
Murphys Road, Kingscliff; Lot 353 DP 755701 No. 9 Murphys Road, Kingscliff be approved 
subject to the conditions attached to the report for this item.

 
2.       ATTACHMENT 4 is CONFIDENTIAL in accordance with Section 10A(2) of the Local 

Government Act 1993, because it contains:

(e)          information that would, if disclosed, prejudice the maintenance of law

 

 

 
 
ATTACHMENTS
1. DA22/0357 Site Plans
2. DA22/0357 Development Plans
3. DA22/0357 Recommended Conditions

Page 6 of 479



4. DA22/0357 Confidential Combined Submissions
 
 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 

Environmental Planning and Assessment Act 1979 S4.15(1)(a)(i):
Tweed Local Environmental Plan 2014
SEPP (Resilience and Hazards) 2021
SEPP (Biodiversity and Conservation) 2021
SEPP (Transport and Infrastructure) 2021
Environmental Planning and Assessment Act 1979 S4.15(1)(a)(iii):
Tweed DCP Section A1 – Residential and Tourist Development
Tweed DCP Section A2 - Site Access and Parking Code
Tweed DCP Section B09 – Tweed Coast Strategy
Tweed DCP Section B26 – Kingscliff

 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
Costs could be incurred if Council's determination is legally challenged or if an appeal is 
lodged.

ii. Environmental (including climate change):
Any potential environmental impacts are managed by recommended conditions of consent.

iii. Social:
 Not applicable.
 
c. Legal Considerations:

 The Act provides for various appeal, review and third party challenge mechanisms relating to 
Council’s determinations and processes.

 
d. Risk Considerations:

 
An assessment of the application has been undertaken in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979 and on balance found to satisfy the 
statutory considerations.

 
e. Engagement/Communication:

 Notification of the DA occurred in accordance with the Tweed Community Engagement and 
Participation Plan 2019-2024.

  
 
 
REPORT:
Applicant: Sol Holm SPV 1 Pty Ltd
Owner: Sol Holm Pty Ltd
Location: Lot 353 and Lot 354 DP 755701 Nos. 9 and 11 Murphys Road, Kingscliff
Zoning: R3 - Medium Density Residential
Cost: $17,027,742

Background:
 
Previous development applications (DAs) and subsequent appeals
 
In November 2021 two appeals were lodged in relation to the non-determination of two separate 
development applications relating respectively to 9 and 11 Murphys Road:
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DA21/0277 – 9 Murphys Road – Proposed residential flat building comprising 7 x 3-bedroom units and 
demolition of existing structures, and the provision of 16 basement parking spaces.
 
DA21/0311- 11 Murphys Road – Proposed residential flat building comprising 7 x 3-bedroom units, tree 
removal and demolition of an existing dwelling and associated structures, and the provision of 16 
basement parking spaces.
 
Both appeals were discontinued by the applicants and consequently both DAs were refused under 
delegated authority.
 
Among the reasons for refusal was the fact that the DAs failed to capitalise on the potential to amalgamate 
the two separate lots. Consequently, the current subject DA is based on the amalgamation of the two lots.
 
The subject DA and amendments following Request for Further Information (RFI)
 
Following initial officer concerns primarily relating to urban design, dwelling mix/diversity, flood 
evacuation/refuge, private beach access and the protection of the adjoining Crown land to the east of the 
site, the proposal has been amended as follows:
 

• The front façade has been redesigned to adopt a more vertical emphasis to the design, similar to 
that of the proposed rear elevation;

• Front balcony setbacks have been increased as follows:
 
 Previously proposed 

balcony setback
Revised balcony setback % increase in balcony 

setback
First floor level 5.05m - 6.05m 5.46m – 7.03m at recesses 8% - 16.2%
Second floor level 5.05m – 6.05m 5.46m – 7.03m at recesses 8% - 16.2%
Third floor level 6.65m 7.03m 5.7%
 

• Front fence/enclosure is to be part set back by 1.9m and is to be permeable above 600mm and is 
to comprise a mix of materials.

• The front entry gatehouse has been redesigned to achieve a less bulky, solid and ‘closed’ 
appearance.

• Essential infrastructure including fire hydrant booster and water meter are to be integrated into the 
front enclosure.

• Deep soil zone provision has been increased to 18.3% of the site.
• The proposed ground floor level has been raised by 100mm to achieve a finished floor level of 7.3m 

AHD so that all floor levels are above the Probable Maximum Flood level (PMF).
• The formerly proposed private beach access has been deleted from the proposal.
• Overall impermeable areas have been reduced by 5% from 68% to 63% by way of ‘green’ roof 

provision and other planting and increased landscaping, which represents a 3% non-compliance 
with the DCP-maximum impermeable area of 60%.

• Further external privacy screening to be provided.
 
The applicant declined to consider the provision of a greater mix of dwelling types, as was requested by 
Council officers. Consequently, the proposed configuration remains as 13 three-bedroom apartments and 1 
four-bedroom apartment.
 
The site:
 
The subject site is legally referred to as Lots 353 and 354 DP 755701 commonly known respectively as 
No. 9 and 11 Murphys Road, Kingscliff. The site has an approximate amalgamated area of 2,022m2, is 
slightly uneven, rectangular in shape and is zoned R3 Medium Density Residential under the Tweed Local 
Environmental Plan 2014.
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The site has a total frontage to Murphys Road of approximately 40.2m and a depth of approximately 50m. 
No. 9 currently accommodates a detached dual occupancy, and at No. 11 there is an existing detached 
two-storey dwelling with detached single garage and ancillary structures. Direct access to both lots is off 
Murphys Road.
 
 As a whole, the front of the site is relatively unenclosed but there is a Paperbark tree present at the front of 
No. 9 Murphys Road.
  
 The site adjoins Crown Reserve land to the rear (east) which includes an area of littoral rainforest, beyond 
which is the beach and ocean. The Walter Peate Reserve and Cudgen Leagues Club are located to the 
west of the site across Murphys Road.
 
The neighbouring site to the north is occupied by 13 Murphys Road, a three-storey residential flat building; 
and the neighbouring site to the south (7 Murphys Road) is also occupied by a similar three-storey 
residential flat building.

Above: Site overview (Source: Statement of Environmental Effects)

The site is mapped as being entirely bushfire prone (vegetation buffer) with Vegetation Category 1 to the 
east.
  
The site is subject to Sections B9 Tweed Coast Strategy and B26 Kingscliff of the TSC Development 
Control Plan 2008 (see assessment later in this report).
 
Proposal:
 
The proposal, as amended in response to the RFI, seeks consent for the demolition of the existing 
structures, and the construction of a four-storey residential flat building (RFB) comprising thirteen 3-
bedroom units and one 4-bedroom unit, a swimming pool, two plunge pools (for the exclusive use of the 
respective two ground floor units) and basement level car parking for 36 vehicles (four of which are to be 
allocated as visitor parking).
  
Considerations under Section 4.15 of the Environmental Planning and Assessment Act 1979:
 
(a)     (i)      The provisions of any environmental planning instrument
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Tweed Local Environmental Plan 2014

Clause 1.2 – Aims of the Plan
 
The aims of this Plan are as follows:
 
(a) to give effect to the desired outcomes, strategic principles, policies and actions contained in the 
Council’s adopted strategic planning documents, including, but not limited to, consistency with local 
indigenous cultural values, and the national and international significance of the Tweed Caldera,
(b) to encourage a sustainable local economy and small business, employment, agriculture, affordable 
housing, recreational, arts, social, cultural, tourism and sustainable industry opportunities appropriate to 
Tweed,
(c) to promote the responsible sustainable management and conservation of Tweed’s natural and 
environmentally sensitive areas and waterways, visual amenity and scenic routes, built environment, and 
cultural heritage,
(d) to promote development that is consistent with the principles of ecologically sustainable development 
and to implement appropriate action on climate change,
(e) to promote building design which considers food security, water conservation, energy efficiency and 
waste reduction,
(f) to promote the sustainable use of natural resources and facilitate the transition from fossil fuels to 
renewable energy,
(g) to conserve or enhance the biological diversity, scenic quality and geological and ecological integrity of 
Tweed,
(h) to promote the management and appropriate use of land that is contiguous to or interdependent on land 
declared a World Heritage site under the Convention Concerning the Protection of World Cultural and 
Natural Heritage, and to protect or enhance the environmental significance of that land,
(i) to conserve or enhance areas of defined high ecological value,
(j) to provide special protection and suitable habitat for the recovery of the Tweed coastal Koala.
  
The amended proposal comprises 14 units on a previously developed site within an existing and well 
established residential area, and despite a relatively limited mix of dwelling types, is considered to be 
generally in accordance with the aims of the Plan having regard to its location, nature and the fact that the 
land use is permissible in the subject (R3 Medium Density Residential) zone.

Notwithstanding, and as discussed later in this report, the inclusion of the two proposed plunge pools is 
considered unacceptable due to their likely impacts upon the Littoral Rainforest to the rear of the site. As 
such it is recommended that the approval of this DA does not extend to the proposed plunge pools.
 
Clause 2.3 – Zone objectives and Land use table
 
The site is zoned R3 Medium Density Residential, the objectives of which are:
 

• to provide for the housing needs of the community within a medium density residential environment;
• to provide a variety of housing types within a medium density residential environment; and
• to enable other land uses that provide facilities or services to meet the day to day needs of 

residents.
 
The proposed development is permitted with consent and is considered to be generally consistent with the 
objectives of the zone.

Clause 4.3 - Height of Buildings
 
The site is subject to a maximum building height control of 13.6m, the objectives of which are:
  
(a)  to establish the maximum height for which a building can be designed,
(b)  to ensure that building height relates to the land’s capability to provide and maintain an appropriate 
urban character and level of amenity,
(c)  to ensure that taller development is located in more structured urbanised areas that are serviced by 
urban support facilities,
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(d)  to encourage greater population density in less car-dependant urban areas,
(e)  to enable a transition in building heights between urban areas comprised of different characteristics,
(f)  to limit the impact of the height of a building on the existing natural and built environment,
(g)  to prevent gross overshadowing impacts on the natural and built environment.
  
The proposed height of the main body of the building (at its highest point, taking account of the site’s 
slightly uneven topography) is 13.6m.
  
However, the proposal includes two lift overruns resulting in two measured non-compliances of 0.4m and 
0.6m which take the total maximum building height to 14.2m, which requires a clause 4.6 variation to this 
development standard (see Section and Roof Plan extracts below, under Clause 4.6 Exceptions to 
Development Standards). 
 
The proposed (negotiated) ‘green roof’ element also makes a 0.2m incursion into the height control.
  
The applicant has included a clause 4.6 variation request, which is considered below.
  
Clause 4.4 – Floor Space Ratio
 
The site is subject to a maximum FSR control of 2:1 which would equate to a gross floor area of 4,046m2. 
The site has an area of 2,022m2 and the proposed building, as amended, will have a GFA 
of 3,040m2 which equates to a resulting FSR of 1.5:1, which complies with this control.
 
Clause 4.6 - Exceptions to Development Standards
 
This clause applies when a proposal contravenes an LEP development standard. 
  
As highlighted earlier, the proposed building accords with the maximum building height control of 13.6m 
except for the proposed lift overruns and the proposed green roof. Consequently, the applicant has 
submitted a written clause 4.6 variation request seeking approval for non-compliances of 0.4m (2.9%), 
0.6m (4.4%) and 0.2m (1.5%) of building height, as shown by the submitted roof plan, section drawings 
and Height Diagram below:

Above: Roof Plan showing position and extent of lift overruns
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Above: Section indicating height of lift overruns

In terms of their area, the lift overruns represent approximately 0.6% of the proposed roof area and 
approximately 0.5% of the building footprint. 
 
The area of the proposed green roof which breaches the height control equates to approximately 2.4% of 
the proposed roof area and approximately 1.9% of the building footprint.
 
The Height Diagram below provides a representation of the extent of the height control breach resulting 
from the lift overruns and the green roof:

Above: Height Diagram (source: Tim Stewart Architects)

The objectives of Clause 4.6 are as follows:

(a)  to provide an appropriate degree of flexibility in applying certain development standards to particular 
development, and
(b)  to achieve better outcomes for and from development by allowing flexibility in particular circumstances.

The clause also states:
  
(3)     Development consent must not be granted for development that contravenes a development 
standard unless the consent authority has considered a written request from the applicant that seeks to 
justify the contravention of the development standard by demonstrating—
(a)     that compliance with the development standard is unreasonable or unnecessary in the circumstances 
of the case, and
(b)     that there are sufficient environmental planning grounds to justify contravening the development 
standard.
  
(4)     Development consent must not be granted for development that contravenes a development 
standard unless—
(a)     the consent authority is satisfied that—
(i)      the applicant’s written request has adequately addressed the matters required to be demonstrated by 
subclause (3), and
(ii)      the proposed development will be in the public interest because it is consistent with the objectives of 
the particular standard and the objectives for development within the zone in which the development is 
proposed to be carried out, and
(b)     the concurrence of the Planning Secretary has been obtained.
 
In assessing the proposal against this clause, Council must consider whether the clause 4.6 request has 
adequately addressed all the required elements of clause 4.6(3). If not satisfied, Council does not have the 
power to grant consent.
  
The applicant has made a written request to vary the provisions of Clause 4.3 Height of 
Buildings, responding to the subclauses as follows:
 
Clause 4.6(3)(a) Compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case:
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“As set out below, the proposed development achieves the objectives of the development standard for 
height of buildings under Clause 4.3:
 
Objective Proposal 
(a) to establish the maximum height for which a 
building can be designed,

The proposed building is designed to predominately 
conform to the 13.6m height allowance except for a 
minor 4.4% variation for the centralised lift overruns 
and green roof. Clause 4.6 allows for a variation to 
the development standard for building height.
 

(b) to ensure that building height relates to the land’s 
capability to provide and maintain an appropriate 
urban character and level of amenity,
 

The proposed building height provides and maintains 
an appropriate urban character and level of amenity 
with the building designed to predominately conform 
to the 13.6m height allowance except for a minor 
4.4% variation (14.2m) for the centralised lift 
overruns and green roof. These lift overruns and 
green roof are limited in area and are centralised 
within the roof form so that they are not visible from 
the surrounds or do not result in any impact on 
amenity. 

(c) to ensure that taller development is located in 
more structured urbanised areas that are serviced by 
urban support facilities,

The proposed building has been designed so that the 
predominate building and its storeys are maintained 
within the 13.6m height allowance. The extent of 
variation is limited to the centralised lift overruns and 
green roof which reflect a 4.4% variation (14.2m). 
These lift overruns and green roof are limited in area 
and are centralised within the roof form so that they 
are not visible from the surrounds. On this basis, the 
built form outcome is consistent with the urban 
structure and character. 

(d) to encourage greater population density in less 
car-dependent urban areas,

The site reflects a well-located R3 Medium Density 
location with good access to the services and 
facilities within the Kingscliff town centre and the 
amenity offered by the adjacent coastal area. The 
proposal responds to the opportunities presented by 
this site to provide for housing needs of the 
community within an appropriate built form that is 
compatible with the scale of surrounding 
development. The proposed building has been 
designed so that the predominate building and its 
storeys are maintained within the 13.6m height 
allowance. The extent of variation is limited to the 
centralised lift overruns and green roof which reflect 
a 4.4% variation (14.2m). These lift overruns and 
green roof are limited in area and are centralised 
within the roof form so that they are not visible from 
the surrounds. 

(e) to enable a transition in building heights between 
urban areas comprised of different characteristics,

The proposed building has been designed so that the 
predominate building and its storeys are maintained 
within the 13.6m height allowance. The extent of 
variation is limited to the centralised lift overruns and 
green roof which reflect a 4.4% variation (14.2m). 
These lift overruns and green roof are limited in area 
and are centralised within the roof form so that they 
are not visible from the surrounds. In this respect, the 
proposed built form remains consistent with the 
intended building height outcome. Furthermore, the 
proposed built form is compatible with the 
surrounding scale and character of other Residential 
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Flat Buildings within the immediate streetscape 
including the directly adjoining Residential Flat 
Buildings. 

(f) to limit the impact of the height of a building on the 
existing natural and built environment,

The proposed building has been designed so that the 
predominate building and its storeys are maintained 
within the 13.6m height allowance. The extent of 
variation is limited to the centralised lift overruns 
which reflect a 4.4% variation (14.2m). These lift 
overruns and green roof are limited in area and are 
centralised within the roof form so that they are not 
visible from the surrounds. The proposed built form is 
compatible with the surrounding scale and character 
of other Residential Flat Buildings within the 
immediate streetscape including the directly 
adjoining Residential Flat Buildings. In this respect, 
the impact of the height of the building on the existing 
natural and built environment is limited. 

(g) to prevent gross overshadowing impacts on the 
natural and built environment.

The proposed building has been designed so that the 
predominate building and its storeys are maintained 
within the 13.6m height allowance. The extent of 
variation is limited to the centralised lift overruns and 
green roof which reflect a 4.4% variation (14.2m). 
These lift overruns and green roof are limited in area 
and are centralised within the roof form so that they 
are not visible from the surrounds. The minor 
variation for the lift overruns and green roof which 
are limited in area and centralised within the roof 
form will not result in adverse overshadowing 
impacts on the natural and built environment. 

 
Based on the above, compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case as the objectives of the standard are achieved notwithstanding non-compliance 
with the standard.”

Comment:
 
Council officers accept the applicant’s analysis above and are satisfied that the requirements of the 
subclause have been met, having considered the written request to allow an exception to the clause 4.3 
maximum building height control.
 
Clause 4.6(3)(b) There are sufficient environmental planning grounds to justify contravening the 
development
 
“There are sufficient environmental planning grounds to justify the contravening of the development 
standard, because:
 
The proposal provides for 14 apartments over a well-located R3 Medium Density site with good access to 
the services and facilities within the Kingscliff town centre and the amenity offered by the adjacent coastal 
area. The proposal responds to the opportunities presented by this site to provide for housing needs of the 
community within an appropriate built form that is compatible with the scale of surrounding development 
and will not result in adverse amenity impacts. Further, the ground floor finished floor level has been set to 
achieve 7.3m AHD so that all apartments are above the Probable Maximum Flood Level (PMF) to support 
PMF Refuge in line with Section A2 - Site Access and Parking of the Tweed DCP 2008.
 
The proposal is consistent with the objectives of the development standards for height of  buildings under 
Clause 4.3 as well as the objectives of the R3 Medium Density Zone. Thus, the development is in the 
public interest.
 
The proposal adopts a high level of architectural merit that will make a positive contribution to the 
streetscape and amenity of the Kingscliff locality. Furthermore, the proposed design will support a high 
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level of amenity for residents through a considered design outcome.
 
The building height is only exceeded for the lift overruns and green roof which exceed the height allowance 
by 0.6m reflecting a minor 4.4% variation. The lift overruns and green roof are limited in area and are 
centralised within the roof form so that they will not be visible from the surrounds. In this respect, the built 
form achieves an appropriate built form outcome that is consistent with the scale and character of the 
medium density environment.
 
The built form is consistent with the scale and character of the surrounding medium density environment. 
The Murphys Road streetscape comprises of a predominance of Residential Flat Buildings of a similar 
scale to the proposal including existing Residential Flat Buildings on the directly adjoining sites. The minor 
and centralised nature of the height exceedance will ensure that there are no adverse impacts by way of 
overshadowing. Furthermore, given that the height exceedance is limited to the centralised lift overruns 
and green roof only, there are no adverse impacts by way of privacy or overlooking.”
 
Comment:
Council officers generally agree with the applicant’s analysis above. However, it is not correct that Murphys 
Road comprises a predominance of RFBs of a similar scale to the proposal including those existing on 
adjoining sites. The RFBs on Murphys Road are generally accommodated on non-amalgamated lots and 
generally provide approximately half the number of units as the subject proposal. Consequently, the 
proposal is not directly comparable in this sense, except for existing development at 1-3 Murphys Road.
 
However, the proposal has been amended following discussions with the applicant and in response to the 
RFI, and is considered an acceptable response to the circumstances of the site and its surroundings. 

Council officers are satisfied that the requirements of the subclause have been met, in that the applicant 
has provided sufficient environmental planning grounds to justify contravening the clause 4.3 maximum 
building height control.
 
Clause 4.6(4) Development consent must not be granted for development that contravenes a 
development standard unless—
  
(a)  the consent authority is satisfied that—
(i)  the applicant’s written request has adequately addressed the matters required to be 
demonstrated by subclause (3), and
(ii)  the proposed development will be in the public interest because it is consistent with the 
objectives of the particular standard and the objectives for development within the zone in which 
the development is proposed to be carried out, and 
(b)  the concurrence of the Planning Secretary has been obtained.
 
Overall, it is considered that the variation request has adequately addressed the provisions of the clause in 
that the variation request has adequately demonstrated that compliance with maximum building height 
control of 13.6m is unreasonable and unnecessary in this instance. 
 
Further, Council officers concur with the applicant’s submission that the proposal will be in the public 
interest, being consistent with the objectives of the zone and the objectives of the maximum building height 
development standard being varied.
  
Council has the assumed concurrence of the Secretary of the NSW Department of Planning and 
Environment.
  
Accordingly, it is considered that the provisions of clause 4.6 have been met.
 
Clause 5.11 - Bush fire hazard reduction
 
The site is mapped as bushfire prone land (vegetation buffer). No bushfire hazard reduction work is 
proposed. The application includes a Bushfire Assessment Report (BAR) prepared by a BPAD accredited 
consultant, which provides several recommendations relating to BAL-29 construction methods, materials, 
landscaping, setbacks, the whole site as an Inner Protection Area, and utilities. 
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The DA was referred to the Rural Fire Service (RFS), which has confirmed no objections subject to the 
development being completed in accordance with recommended conditions in relation to asset protection 
zones, BAL-29 construction standards, water and utility services and landscaping.
 
Clause 5.21 – Flood Planning
 
The subject site is not affected by the Design Flood Level (Q100) but is identified as being affected by the 
Probable Maximum Flood level of RL 7.32m AHD. 
 
While the basement car parking level is to be RL 3.75m AHD, the ground floor level is to be RL 7.3m 
AHD (as requested by Council officers) with all habitable floor levels located above the PMF. 
Consequently, no flooding concerns are raised.
  
Clause 7.1 – Acid Sulfate Soils
 
The objective of this clause is to ensure that development does not disturb, expose or drain acid sulfate 
soils and cause environmental damage.
  
The site is mapped as containing Class 5 Acid Sulfate Soils.
  
Council officers have reviewed the submitted Groundwater and Preliminary Acid Sulfate Soil Investigation 
Report and consider that Acid Sulfate Soils are unlikely to be intercepted during excavation works.
 
Clause 7.2 - Earthworks
 
The objective of this clause is to ensure that earthworks will not have a detrimental impact on 
environmental functions and processes, neighbouring uses, cultural or heritage items or features of the 
surrounding land.
 
This clause requires that:
  
3)  Before granting development consent for earthworks (or for development involving ancillary 
earthworks), the consent authority must consider the following matters—
  
(a)  the likely disruption of, or any detrimental effect on, drainage patterns and soil stability in the locality of 
the development,
(b)  the effect of the development on the likely future use or redevelopment of the land,
(c)  the quality of the fill or the soil to be excavated, or both,
(d)  the effect of the development on the existing and likely amenity of adjoining properties,
(e)  the source of any fill material and the destination of any excavated material,
(f)  the likelihood of disturbing relics,
(g)  the proximity to, and potential for adverse impacts on, any waterway, drinking water catchment or 
environmentally sensitive area,
(h)  any appropriate measures proposed to avoid, minimise or mitigate the impacts of the development,
(i)  the proximity to, and potential for adverse impacts on, any heritage item, archaeological site, or heritage 
conservation area.
  
Significant earthworks are required to facilitate the construction of the proposed basement car park, and 
some cut and fill is required to facilitate excavations for footings and services. The proposal will require 
retention building methods to ensure that neighboring buildings are not undermined. The submitted 
Engineering Services Report states that the retention method is to be confirmed by detailed design by a 
structural engineer, and recommends that dilapidation reports be undertaken on the surrounding properties 
prior to construction commencing. A condition to this effect is recommended by Council officers. 
 
On the basis of the information provided by the applicant, and of information and data held by Council, 
officers are satisfied that, subject to appropriate conditions and the non-approval of the proposed plunge 
pools (see later discussion in this report):
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• no significant adverse impacts on local drainage patterns and soil stability will arise given the 
construction methodology and that ground water is not expected to be encountered during 
excavations;

• the proposed residential development is within the R3 Medium Density Residential zone, and is a 
relatively benign use that would be unlikely prevent the development of other permitted uses in the 
future;

• subject to standard conditions relating to fill and soil /imported and exported waste and materials, 
the quality and use/disposal of such materials can be appropriately managed;

• subject to conditions, impacts on local amenity, particularly during construction, can be 
appropriately managed;

• the site is not mapped as a place of Aboriginal cultural significance, neither known nor predictive. It 
is unlikely that any relics will be disturbed. However, it is recommended that Council’s standard 
precautionary condition be applied in the event that any relics are disturbed;

• the proposed development is sufficiently separated from waterways and is not within a drinking 
water catchment, so there will be no impact in this regard;

• the proposed development, being contained within the site and being outside of Council’s mapped 
coastal hazard lines (see Clause 7.5 Coastal Risk Planning, below) in addition to the revised 
design, will be unlikely to significantly impact any environmentally sensitive areas;

• the proposal will not affect heritage/conservation/archaeological sites, as it is not mapped as 
accommodating a heritage item, nor as being within a Heritage Conservation Area; and

• subject to conditions, there will be no significant adverse impact upon environmentally sensitive 
areas. 

 
Appropriate conditions are recommended in this regard.
 
Clause 7.4 - Floodplain risk management
 
The objectives of this clause are:
  
(a)  in relation to development with particular evacuation or emergency response issues, to enable 
evacuation of land subject to flooding in events exceeding the flood planning level, and
  
(b)  to protect the operational capacity of emergency response facilities and critical infrastructure during 
extreme flood events.
  
Development consent must not be granted to development for, amongst others, development for the 
purposes of residential accommodation (which includes RFBs) unless Council is satisfied that the 
development will not, in flood events exceeding the flood planning level, affect the safe occupation of, and 
evacuation from the land.
  
As highlighted earlier, all habitable floor levels are above the PMF. Therefore, Council officers are satisfied 
that the proposal complies with this clause.
 
Clause 7.5 - Coastal risk planning
 
The rear third (approximately) of the site is mapped as ‘coastal risk’. 
  
The objectives of this clause are:
  
a)  to avoid significant adverse impacts from coastal hazards,
b)  to ensure uses of land identified as coastal risk are compatible with the risks presented by coastal 
hazards,
c)  to enable the evacuation of land identified as coastal risk in an emergency,
d)  to avoid development that increases the severity of coastal hazards.
  
Development consent must not be granted unless Council is satisfied that the proposed development:
  
(a)  is not likely to cause detrimental increases in coastal risks to other development or properties, and
(b)  is not likely to alter coastal processes and the impacts of coastal hazards to the detriment of the 
environment, and
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(c)  incorporates appropriate measures to manage risk to life from coastal risks, and
(d)  is likely to avoid or minimise adverse effects from the impact of coastal processes and the exposure to 
coastal hazards, particularly if the development is located seaward of the immediate hazard line, and
(e)  provides for the relocation, modification or removal of the development to adapt to the impact of 
coastal processes and coastal hazards, and
(f)  has regard to the impacts of sea level rise.
 
Under section 4 of the Coastal Management Act 2016, ‘Coastal hazard’ means any of the following:
 
(a)  beach erosion,
(b)  shoreline recession,
(c)  coastal lake or watercourse entrance instability,
(d)  coastal inundation,
(e)  coastal cliff or slope instability,
(f)  tidal inundation,
(g)  erosion and inundation of foreshores caused by tidal waters and the action of waves, including the 
interaction of those waters with catchment floodwaters.

Extract from Weave GIS showing LEP Clause 7.5 Coastal Risk Planning layer.

Extract from Coastal Hazards Line map (DCP B25 Coastal Hazards)

As shown above, the site is partly mapped as ‘coastal risk’ under the LEP, while Section B25 Coastal 
Hazards of the DCP identifies that the site is outside and landward of the 2100 hazard line by 
approximately 11m as shown above. Where there is an inconsistency between the LEP and the DCP (as in 
this instance), the LEP prevails. However, in this instance, the fact that the site is outside of the DCP 
hazard lines is a material factor in the assessment against the LEP clause.
 
The Council managed Crown Land Reserve (Lot 3 DP1276752) immediately to the east (seaward) of the 
site supports a heterogenous mix of coastal vegetation formations comprising intergrading units of littoral 
rainforest, Banksia dry sclerophyll open forest to shrubland and foredune complex. This tract of coastal 
vegetation located between the subject site and dynamic beach environment currently offers some 
protection to the subject site from coastal processes such as erosion and shoreline recession.  The coastal 
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Reserve is managed by Council for environmental protection and conservation purposes. It is not expected 
that the proposed development will result in adverse impact upon the integrity of the established tract of 
vegetation or dunal system within the seaward coastal reserve.
 
The proposed residential flat building would replace the existing detached dwelling at 11 Murphys Road 
and the dual occupancy at 9 Murphys Road which themselves are largely within the mapped Coastal Risk 
Planning layer and in comparison to the neighbouring RFBs, the rear of the main body of the proposed 
building would be set back behind the rear building line relative to existing RFBs at 7 and 13 Murphys 
Road.
 
The proposed basement car park would be wholly contained within the site boundary and as the formerly 
proposed private rear beach access has been deleted, the alteration of coastal processes is 
considered unlikely.
 
Noting the inconsistency between the DCP and LEP, and in the circumstances highlighted above, officers 
are satisfied that the proposal meets the requirements of this clause.
 
Clause 7.6 - Stormwater Management
 
The objective of this clause is to minimise the impacts of urban stormwater on land to which this clause 
applies and on adjoining properties, native bushland and receiving waters.
 
Officers have reviewed the submitted Stormwater Management Report. The measures proposed by 
the report, to pipe stormwater to the Murphys Road kerb and to provide on-site stormwater detention 
and two infiltration tanks to ensure appropriate stormwater management, including the treatment of any 
pollutants from the basement parking, are considered acceptable and are supported.
  
Further, the proposal been amended to provide 150m2 of ‘green roof’ to reduce impermeable areas and to 
assist in the infiltration of stormwater.
  
Officers are therefore satisfied that the amended proposal is compliant with this clause, subject to 
conditions of consent.
 
Clause 7.8 – Airspace operations
 
The site is located within the mapped Obstacle Limitation Surface (Zones) for the Gold Coast Airport within 
a contour of  RL149.5m AHD.
  
The proposed development (including the lift overrun) would have a maximum building height of RL 21.4m 
AHD.
  
Council officers are satisfied that the proposal is compliant with this clause.
 
Clause 7.10 - Essential Services
 
The site is within an established residential area served by all essential services. It is considered that with 
appropriate augmentation, all essential services can be provided to the proposal, as per the requirements 
of this clause.
  
Appropriate conditions have been recommended to ensure compliance with the clause.
 
State Environmental Planning Policies
 
SEPP (Resilience and Hazards) 2021
 
Chapter 2 Coastal Management
 
The subject site is mapped as being within the Coastal Environment Area, Coastal Use Area and Littoral 
Rainforest Proximity area. 
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The provisions of each clause are as follows:
 
2.8    Development on land in proximity to coastal wetlands or littoral rainforest
  
Note.
  
The Coastal Wetlands and Littoral Rainforests Area Map identifies certain land that is inside the coastal 
wetlands and littoral rainforests area as “proximity area for coastal wetlands” or “proximity area for littoral 
rainforest” or both.
  
(1)     Development consent must not be granted to development on land identified as “proximity area for 
coastal wetlands” or “proximity area for littoral rainforest” on the Coastal Wetlands and Littoral Rainforests 
Area Map unless the consent authority is satisfied that the proposed development will not significantly 
impact on:
  
(a)     the biophysical, hydrological or ecological integrity of the adjacent coastal wetland or littoral 
rainforest, or
(b)     the quantity and quality of surface and ground water flows to and from the adjacent coastal wetland 
or littoral rainforest.
  
(2)     This clause does not apply to land that is identified as “coastal wetlands” or “littoral rainforest” on the 
Coastal Wetlands and Littoral Rainforests Area Map.
  
Comment:
The site is previously developed and located within an established residential area, and the proposed 
development is to be wholly contained within the site. The site is adjacent to a significant area of littoral 
rainforest to the east, which supports high biodiversity values. 
 
The updated application includes an Ecological Assessment Report (EAR), Arborist Response and 
Landscape Concept Plan, which have been reviewed by Council officers. 
 
It is considered that the proposed rear setback area to be managed as a bushfire asset protection zone 
limits opportunities to establish native vegetation and maximise perveous areas within a narrow setback 
area to function as a buffer and mitigate potential development related ‘edge effects’ (altered hydrology, 
nutrient discharge, microclimate change, artificial lighting, noise) upon an already restricted and sensitive 
unit of vegetation.
 
Consequently, the applicant was requested to remove the proposed plunge pools from the application. 
Subsequently, the applicant’s EAR determined that the proposal, including the proposed plunge pools (and 
infiltration tanks) would be unlikely to have an adverse impact on the adjacent Littoral Rainforest. The 
applicant has therefore declined to delete to proposed plunge pools from the application.
 
Council officers accept the positioning of the proposed stormwater infiltration tanks as an appropriate 
means of stormwater management. However, the EAR did not explicitly indicate, other than increased 
weed invasion, what potential edge effects the Littoral Rainforest Area may experience during both the 
construction and operational period. Officers consider that in the absence of a fully vegetated buffer zone 
between the edge of the Littoral Rainforest Area and the development, additional likely impacts include (but 
may not be limited to):
 

• exposure to increased artificial lighting and more intense human activity (around assembly points 
such as the proposed plunge pools) that may affect behaviour of faunal elements including 
pollinators and seed dispersal agents essential to the ecological functioning and health of littoral 
rainforest; and

• loss of soil moisture due to reduced pervious cover affecting plant growth and health; and
• potential increase in wind tunnelling along the flank of the eastern 4-storey building façade (while 

not considered a significant amenity issue) leading to canopy shear, loss of canopy integrity and 
alteration to the remnant microclimate (i.e., drying effect); and

• additional nutrient discharge and altered soil chemistry. 
 
Therefore, officers consider that the proposed plunge pools should not be approved as part of this 
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proposal. This will minimise potential cumulative direct and indirect development-related impacts upon the 
Littoral Rainforest Area and improve its broader resilience and function. Removal of the plunge pools will 
reduce potential development related edge effects upon the existing vegetation and avoid future 
operational land-use conflict.
 
In all other respects pertaining to this clause, Council officers are satisfied that, subject to conditions, the 
proposal is satisfactory.
 
It is therefore recommended that the proposed plunge pools are not approved as part of this development. 
A condition and annotation of relevant plans/drawings to this effect are recommended.
 
2.10   Development on land within the coastal environment area
 
(1)     Development consent must not be granted to development on land that is within the coastal 
environment area unless the consent authority has considered whether the proposed development is likely 
to cause an adverse impact on the following:
 
(a)     the integrity and resilience of the biophysical, hydrological (surface and groundwater) and ecological 
environment,
(b)     coastal environmental values and natural coastal processes,
(c)     the water quality of the marine estate (within the meaning of the Marine Estate Management Act 
2014), in particular, the cumulative impacts of the proposed development on any of the sensitive coastal 
lakes identified in Schedule 1,
(d)     marine vegetation, native vegetation and fauna and their habitats, undeveloped headlands and rock 
platforms,
(e)     existing public open space and safe access to and along the foreshore, beach, headland or rock 
platform for members of the public, including persons with a disability,
(f)      Aboriginal cultural heritage, practices and places,
(g)     the use of the surf zone.
 
(2)     Development consent must not be granted to development on land to which this clause applies 
unless the consent authority is satisfied that:
 
(a)     the development is designed, sited and will be managed to avoid an adverse impact referred to in 
subclause (1), or
(b)     if that impact cannot be reasonably avoided—the development is designed, sited and will be 
managed to minimise that impact, or
(c)     if that impact cannot be minimised—the development will be managed to mitigate that impact.
 
(3)     This clause does not apply to land within the Foreshores and Waterways Area within the meaning 
of Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005.
 
Comment:
 
The proposed development includes the demolition of existing dwellings and associated structures and the 
construction of a residential flat building including basement car parking and swimming and two plunge 
pools.
  
The site is outside of Council’s mapped coastal hazard lines as per section B25 Coastal Hazards of the 
DCP, and the proposal is to be accommodated wholly within the existing and previously 
developed (amalgamated) site, and has, following amendment, been designed to adequately manage 
stormwater runoff and treat any pollutants before discharge into the existing Council sewer infrastructure.
  
A geotechnical report has been reviewed by Council officers, which confirmed that groundwater was not 
encountered in any boreholes.
  
Further, the site is not located within the surf zone, nor is it subject to any heritage constraints and is not 
mapped as being an area of either known or predictive aboriginal cultural heritage.
  
Following the issue of an RFI, an ecological assessment report (EAR), shadow diagrams, an arboricultural 
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impact assessment, and a construction management plan were submitted and reviewed by Council 
officers. 
 
It is considered that the EAR sufficiently addresses officer concerns about the impacts of artificial lightspill 
and overall impact upon beach-nesting marine turtle behaviours, and more specifically on the threatened 
species of Loggerhead and Green Turtles, and the Common Blossom Bat; and the impact of the proposed 
basement upon groundwater-dependent ecosystems such as the littoral rainforest area to the east.
 
Council officers are also satisfied that with replacement planting, the removal of the existing Paperbark tree 
to the front of the site is acceptable (see discussion under SEPP (Biodiversity and Conservation) 2021, and 
DCP section A16 Preservation of Trees or Vegetation below).
  
Subject to appropriate conditions, the proposal is considered to meet the requirements of this clause. 
 
2.11   Development on land within the coastal use area
 
(1)     Development consent must not be granted to development on land that is within the coastal use area 
unless the consent authority:
 
(a)     has considered whether the proposed development is likely to cause an adverse impact on the 
following:
 
(i)      existing, safe access to and along the foreshore, beach, headland or rock platform for members of 
the public, including persons with a disability,
(ii)      overshadowing, wind funnelling and the loss of views from public places to foreshores,
(iii)     the visual amenity and scenic qualities of the coast, including coastal headlands,
(iv)    Aboriginal cultural heritage, practices and places,
(v)     cultural and built environment heritage, and
 
(b)     is satisfied that:
 
(i)      the development is designed, sited and will be managed to avoid an adverse impact referred to in 
paragraph (a), or
(ii)      if that impact cannot be reasonably avoided—the development is designed, sited and will be 
managed to minimise that impact, or
(iii)     if that impact cannot be minimised—the development will be managed to mitigate that impact, and
 
(c)     has taken into account the surrounding coastal and built environment, and the bulk, scale and size of 
the proposed development.
 
(2)     This clause does not apply to land within the Foreshores and Waterways Area within the meaning 
of Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005
 
Comment:
 
The circumstances of the site and its surroundings; the amendments to the proposal (particularly the 
deletion of the formerly proposed private beach access), and the supporting information referred to under 
assessment against clauses 2.8 and 2.10 above, are considered satisfactory in terms of the requirements 
of this clause.
  
Further, the site is not subject to any heritage constraints and is not mapped as being an area of either 
known or predictive Aboriginal cultural heritage.
  
Subject to appropriate conditions, the proposal is considered to have been designed, sited and will be 
managed to avoid the adverse impacts on the matters or values specified in this clause.
 
2.13   Development in coastal zone generally—coastal management programs to be considered
 
Tweed Shire Coastline Management Plan 2005
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The site is located within the Kingscliff-South Kingscliff Area, but does not affect and is not affected by 
management actions identified in this Plan.
 
Coastal Zone Management Plan for Cobaki and Terranora Broadwater (adopted by Council at the 15 
February 2011 meeting)
 
The subject site is not located within an area that is affected by the Coastal Zone Management Plan for 
Cobaki and Terranora Broadwater.
 
Coastal Zone Management Plan Tweed Coast Estuaries 2013
 
The site is not located in the area(s) to which this Plan applies.
 
Kingscliff – Dreamtime Coastal Zone Management Plan
 
The site is located immediately adjacent to, but outside of, the ‘Natural Beach and Habitat Precinct’ 
identified by this Plan. Management intent and actions in this precinct “focus on maintaining and 
rehabilitating the natural habitat and reducing anthropogenic impacts.”
  
The site is not subject to the management actions of this Plan, but the application has responded to officer 
concerns relating to flora and fauna within this area, including the nesting behaviours of marine turtles.
  
Tweed River Estuary Coastal Management Program
 
The site is not located in the area(s) to which this Program applies.
 
Chapter 4 Remediation of land
 
Under section 4.6 Contamination and remediation to be considered in determining development 
application, development consent must not be granted unless Council has considered whether the land is 
contaminated and if so, it is satisfied that that the land is suitable in its contaminated state (or will be 
suitable, after remediation) for the purpose for which the development is proposed to be carried out, and if 
the land requires remediation to be made suitable for the purpose for which the development is proposed 
to be carried out, it is satisfied that the land will be remediated before the land is used for that purpose.
 
Examination of Council records and aerial imagery indicates the subject site and surrounds were used for 
residential purposes and that heavy mineral mining was unlikely to have occurred in this area or on the 
subject site.
 
The site is not within 200m of a cattle-dip site.
 
The submitted contamination investigation reports have been reviewed by Council officers and are 
considered acceptable. The site is considered suitable for residential use.
  
The proposal is considered consistent with the SEPP.
 
SEPP (Transport and Infrastructure) 2021
 
Chapter 2 Infrastructure
 
Clause 2.48 (Determination of development applications – other development) of the SEPP has 
requirements in relation to the proximity of development to electricity infrastructure, and in what 
circumstances to refer development applications to electricity supply authorities:
 
2.48 Determination of development applications—other development
(1) This section applies to a development application (or an application for modification of a consent) for 
development comprising or involving any of the following—
  
(a) the penetration of ground within 2m of an underground electricity power line or an electricity distribution 
pole or within 10m of any part of an electricity tower,
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(b) development carried out—
(i) within or immediately adjacent to an easement for electricity purposes (whether or not the electricity 
infrastructure exists), or
(ii) immediately adjacent to an electricity substation, or
(iii) within 5m of an exposed overhead electricity power line,
  
(c) installation of a swimming pool any part of which is—
(i) within 30m of a structure supporting an overhead electricity transmission line, measured horizontally 
from the top of the pool to the bottom of the structure at ground level, or
(ii) within 5m of an overhead electricity power line, measured vertically upwards from the top of the pool,
  
(d) development involving or requiring the placement of power lines underground, unless an agreement 
with respect to the placement underground of power lines is in force between the electricity supply 
authority and the council for the land concerned.
  
(2) Before determining a development application (or an application for modification of a consent) for 
development to which this section applies, the consent authority must—
(a) give written notice to the electricity supply authority for the area in which the development is to be 
carried out, inviting comments about potential safety risks, and
(b) take into consideration any response to the notice that is received within 21 days after the notice is 
given.
 
Comment:
 
Electricity poles and overhead powerlines are present in front of the site and the proposal includes a 
swimming pool within the site’s front setback. The application was referred to Essential Energy (EE), which 
has advised that the proposed swimming pool is less than the required 5m from the nearest electricity 
conductor. EE has also provided details of other requirements including the maintenance of minimum 
safety clearance distances for the proposed driveway and ‘gatehouse’.
 
While being an option, the applicant has verbally advised that the ‘undergrounding’ of existing electrical 
infrastructure is not proposed under this DA but is amenable to this should EE require it. In these 
circumstances, it is recommended that a deferred commencement condition be attached, requiring that the 
applicant is to demonstrate that this (and any other relevant outstanding matters identified by EE) are 
satisfactorily addressed. 
 
SEPP (Biodiversity and Conservation) 2021
 
Chapter 2 Vegetation in non-rural areas
 
This chapter seeks to protect the biodiversity and amenity value of trees and other vegetation in non-rural 
areas.
 
As highlighted earlier, following the issue of  an RFI, the applicant provided an arborist response, 
ecological assessment report (EAR) primarily in relation to:
 

• the proposed removal of the existing mature Paperbark tree to the front of the site; and
• impacts upon potentially existing threatened species or ecological communities, including impacts 

upon marine turtle nesting behaviours.
 
The arborist response concludes that the removal of the existing Paperbark tree is “reasonable and 
proportionate” and can be adequately replaced by replanting with advanced stock of local native species.
 
The EAR concludes that while the proposed development requires the removal of the Paperbark tree, 
impacts upon the littoral rainforest to the east of the site are not anticipated. General recommendations are 
provided in consideration of mitigating potential impacts upon local biodiversity as a result of the proposed 
development. In particular:
 

• replacement planting comprising 12 advanced stock trees; and

Page 24 of 479



• the clearing of any native vegetation on site to take place in the presence of a suitably experience 
ecologist.

 
Council officers have reviewed the above documents and consider that, on balance the existing Paperbark 
tree can be removed, subject to conditions relating to landscaping and compensatory local species 
planting.
 
In these circumstances, the proposal is considered consistent with this chapter of the SEPP.
 
Chapter 4 Koala habitat protection 2021
 
This Chapter aims to encourage the conservation and management of areas of natural vegetation that 
provide habitat for koalas to support a permanent free-living population over their present range and 
reverse the current trend of koala population decline.
  
The site is subject to the Tweed Coast Comprehensive Koala Plan of Management 2020 (TCCKPoM) as it 
is within the Southern Tweed Coast Koala Management Area.
  
Council officers are satisfied that the site does not comprise Preferred Koala Food Trees nor support 
Preferred Koala Habitat, and no Koala activity was recorded onsite.
 
SEPP No. 65 - Design Quality of Residential Flat Development
 
The SEPP applies as the proposal is for a development of 4 storeys and would contain 14 dwellings. The 
Policy aims to improve the design quality of residential flat buildings and aims:
  
(a) to ensure that it contributes to the sustainable development of New South Wales:
(i) by providing sustainable housing in social and environmental terms, and
(ii) by being a long-term asset to its neighbourhood, and
(iii) by achieving the urban planning policies for its regional and local contexts, and
  
(b) to achieve better built form and aesthetics of buildings and of the streetscapes and the public spaces 
they define, and
  
(c) to better satisfy the increasing demand, the changing social and demographic profile of the community, 
and the needs of the widest range of people from childhood to old age, including those with disabilities, and
  
(d) to maximise amenity, safety and security for the benefit of its occupants and the wider community, and
  
(e) to minimise the consumption of energy from non-renewable resources, to conserve the environment 
and to reduce greenhouse gas emissions, and
  
(f) to contribute to the provision of a variety of dwelling types to meet population growth, and
 
(g) to support housing affordability, and
  
(h) to facilitate the timely and efficient assessment of applications for development to which this Policy 
applies.
  
This policy applies to the proposed development by virtue of consisting of the erection of a new residential 
flat building in accordance with the definition under the SEPP. SEPP 65 states that development consent 
must not be granted if, in the opinion of the consent authority, the development or modification does not 
demonstrate that adequate regard has been given to:
  
(a) the design quality principles, and
(b) the objectives specified in the Apartment Design Guide for the relevant design criteria.
 
SEPP 65 establishes nine design quality principles to be applied in the design and assessment of 
residential apartment development. This Apartment Design Guide provides greater detail on how 
residential development proposals can meet these principles through good design and planning practice. 
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Clause 29(2) requires an assessment against the design quality principles, this is provided below with a 
summary of the variations to the ADG design criteria following:
 
Principle 1: Context and neighbourhood character
Good design responds and contributes to its context. Context is the key natural and built features of an 
area, their relationship and the character they create when combined. It also includes social, economic, 
health and environmental conditions. 
  
Responding to context involves identifying the desirable elements of an area’s existing or future character. 
Well-designed buildings respond to and enhance the qualities and identity of the area including the 
adjacent sites, streetscape and neighbourhood. 
  
Consideration of local context is important for all sites, including sites in established areas, those 
undergoing change or identified for change. 
  
The application has been assessed against the controls of TDCP 2008 Sections A1 Part C and B26 
Kingscliff. The proposed development, as amended, is considered to be representative of the desired 
future character of the area, as represented by the planning controls for the residential development.
 
Principle 2 – Built Form and Scale 
Good design achieves a scale, bulk and height appropriate to the existing or desired future character of the 
street and surrounding buildings. 
  
Good design also achieves an appropriate built form for a site and the building’s purpose in terms of 
building alignments, proportions, building type, articulation and the manipulation of building elements. 
  
Appropriate built form defines the public domain, contributes to the character of streetscapes and parks, 
including their views and vistas, and provides internal amenity and outlook. 
  
The proposal incorporates the amalgamation of two lots and therefore results in a structure significantly 
larger than those in the immediate vicinity on Murphys Road, except for 1-3 Murphys Road.
 
While the overall built form is considered generally consistent with this principle, the proposal has 
incorporated amendments in response to the RFI by revision of the site’s front enclosure, providing a less 
‘solid’ enclosure set back from the front boundary, with additional landscaping.  Further, the design of the 
proposal has also been amended and articulated so that the front elevation has a greater degree of vertical 
emphasis, as opposed to the significant horizontal emphasis of the initial design. It is considered that this 
amendment is an acceptable response which makes a positive contribution to the streetscape. The 
development is considered to be in keeping with the desired future character of the precinct.
  
Principle 3 – Density
Good design achieves a high level of amenity for residents and each apartment, resulting in a density 
appropriate to the site and its context.
  
Appropriate densities are consistent with the area’s existing or projected population. Appropriate densities 
can be sustained by existing or proposed infrastructure, public transport, access to jobs, community 
facilities and the environment.
  
The four (4) storey development will result in an increased number of residents in the locality that will have 
satisfactory access to a variety of commercial, community and recreational facilities. 
  
Overall, this development is consistent with the stated desired future density through the TLEP 2014. The 
proposal is acceptable in this regard.
 
Principle 4: Sustainability
Good design combines positive environmental, social and economic outcomes.
  
Good sustainable design includes use of natural cross ventilation and sunlight for the amenity and 
liveability of residents and passive thermal design for ventilation, heating and cooling reducing reliance on 
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technology and operation costs. Other elements include recycling and reuse of materials and waste, use of 
sustainable materials and deep soil zones for groundwater recharge and vegetation.
  
The proposal, as amended, is considered generally consistent with this principle. It provides an increased 
area of deep soil zone as well as incorporating a 150m2 ‘green roof’ element which will positively contribute 
to stormwater infiltration and reduced run-off.
  
A BASIX certificate has been provided for the development.
 
Principle 5: Landscape 
Good design recognises that together landscape and buildings operate as an integrated and sustainable 
system, resulting in attractive developments with good amenity. A positive image and contextual fit of well-
designed developments is achieved by contributing to the landscape character of the streetscape and 
neighbourhood. 
  
Good landscape design enhances the development’s environmental performance by retaining positive 
natural features which contribute to the local context, co-ordinating water and soil management, solar 
access, micro-climate, tree canopy, habitat values and preserving green networks. 
  
Good landscape design optimises useability, privacy and opportunities for social interaction, equitable 
access, respect for neighbours’ amenity and provides for practical establishment and long term 
management. 
 
Council officers have reviewed the updated Landscape Concept Plans and consider that the proposed 
landscaping plans, are acceptable. Appropriate conditions are recommended to ensure a suitable mix of 
native and non-native species.
 
Principle 6: Amenity
Good design positively influences internal and external amenity for residents and neighbours. Achieving 
good amenity contributes to positive living environments and resident wellbeing.
  
Good amenity combines appropriate room dimensions and shapes, access to sunlight, natural ventilation, 
outlook, visual and acoustic privacy, storage, indoor and outdoor space, efficient layouts and service areas 
and ease of access for all age groups and degrees of mobility.
 
The proposal is considered to adequately provide for the above elements and also includes communal 
space areas comprising the front pool and deck, and open spaces to the rear of the site. Further, at ground 
floor level, each unit is to have its own private open space, and those at first floor level and above would 
each have their own front and rear balconies.
 
Principle 7: Safety 
Good design optimises safety and security within the development and the public domain. It provides for 
quality public and private spaces that are clearly defined and fit for the intended purpose. Opportunities to 
maximise passive surveillance of public and communal areas promote safety. 
  
A positive relationship between public and private spaces is achieved through clearly defined secure 
access points and well-lit and visible areas that are easily maintained and appropriate to the location and 
purpose. 
  
The building is oriented east/west. As amended, the transition between the public and private domain is not 
considered to compromise safety and security. The development allows at ground level landscaping, 
screening, and clearly identifiable and secure entrances for vehicles and pedestrians, as well as 
opportunities for front and rear passive surveillance.
 
Principle 8: Housing diversity and social interaction. 
Good design achieves a mix of apartment sizes, providing housing choice for different demographics, living 
needs and household budgets. 
  
Well-designed apartment developments respond to social context by providing housing and facilities to suit 
the existing and future social mix. 
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Good design involves practical and flexible features, including different types of communal spaces for a 
broad range of people and providing opportunities for social interaction among residents.
  
As highlighted in this report, the applicant has declined officers’ requests to amend the proposal to provide 
a greater mix of dwellings over and above the thirteen 3-bedroom units and one 4-bedroom unit, 
responding that the potential provision of two 2-bedroom units in lieu of one of the 3-bedroom units (as 
suggested by Council officers) would result in “compromised apartment layouts and the creation of 2-
bedroom apartments does not align with market need/demand for this location.”
 
However, four of the proposed units have been designed as ‘Silver level’ liveable units (under the Liveable 
Housing Australia (LHA) Liveable Housing Guidelines) which allow for future flexibility and adaptability of 
each unit into the future. This is considered an acceptable outcome in this instance.
 
Principle 9: Aesthetics 
Good design achieves a built form that has good proportions and a balanced composition of elements, 
reflecting the internal layout and structure. Good design uses a variety of materials, colours and textures. 
  
The visual appearance of a well-designed apartment development responds to the existing or future local 
context, particularly desirable elements and repetitions of the streetscape. 
  
The proposal, as amended, features an articulated and varied materials composition which provides 
interest to the built form whilst being appropriate for the residential seaside location. Further, the design of 
the proposed building has been amended so that the front elevation is no longer characterised by an 
excessive horizontal emphasis which was considered inappropriate in this location. The amended proposal 
incorporates a design that breaks up the front elevation in a similar manner to the rear, thus providing a 
greater vertical emphasis more in keeping with other residential flat buildings on Murphys Road. 
 
The front enclosure of the site has also been amended to provide a less ‘solid’ appearance set back from 
the front boundary, with additional landscaping, features which are now considered to provide 
an appropriate public-private domain interface.
 
NSW Apartment Design Guide - Variations
The amended proposal addresses previous non-compliances with the ADG as follows:
 
 
ADG Control Council officer comments 
Objective 3B-1 – Building types and layouts respond 
to the streetscape and site while optimising solar 
access within the development.
  
 Objective 3C-1 – Transition between private and 
public domain is achieved without compromising 
safety and security.
  
 Objective 3C-2 – Amenity of the public domain is 
retained and enhanced.
 
Objective 3D-1  An adequate area of communal open 
space is provided to enhance     residential amenity 
and to provide opportunities for landscaping.
  
 Objective 4O-2 – Landscape design contributes to 
the streetscape and amenity. 
 

The site’s front enclosure has been amended to 
create a more varied and less solid appearance, with 
additional landscaping to soften the frontage and to 
provide a better transition between the private and 
public realm, making a more positive contribution to 
the character of the area and streetscape.

Passive surveillance and a secure fence will maintain 
safety and security.
 
The provision of communal and private open space 
has been quantified and provides such open space in 
excess of ADG requirements (min 15m2 for ground 
floor apartments, and 12m2 for those above ground 
level). The proposed apartments are to be provided 
with a minimum of 47m2 of private open space.
 
The proposal is considered to comply with the stated 
objectives.

Objective 3E-1 – Deep soil zones provide areas on 
the site that allow for and support healthy plant and 
tree growth. They improve residential amenity and 
promote management of water and air quality. 

The amended proposal provides 18.3% given over to 
DSZ to the front and rear of the site. The ADG 
requires 7% for a site of this size.
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The proposal is considered to comply with the stated 
objective. 

Objective 3F-1 – Adequate building separation 
distances are shared equitably between 
neighbouring sites, to achieve reasonable levels of 
external and internal visual privacy. 
 

The proposal does not fully comply with the required 
separation distances. However, proposed side facing 
windows are to be adequately screened to ensure 
that privacy will be adequately maintained (screening 
details have been provided in the amended plans 
and drawings).
 
The proposal is considered to comply with the stated 
objective. 

Objective 4K-1 – A range of apartment types and 
sizes is provided to cater for different household 
types now and into the future.
 
Objective 4K-2 – The apartment mix is distributed to 
suitable locations within the building.

The proposal is limited to providing 13 three bed 
apartments and 1 four bedroom apartment. The 
proposal is not for the provision of affordable 
housing.
 
The proposal does not provide a significant mix of 
dwelling types or bedroom numbers/configurations.
 
The applicant declined to amend the proposal to 
provide a greater mix of dwelling type/bedroom 
numbers.
 
However, as highlighted earlier, four of the proposed 
units have been designed as ‘Silver level’ liveable 
units (under the Liveable Housing Australia (LHA) 
Liveable Housing Guidelines) which allow for future 
flexibility and adaptability of each unit into the future. 
This is considered an acceptable outcome in this 
instance to meet the intent of the stated objectives.

Objective 4N-3 – Roof design incorporates 
sustainability features.

The amended proposal includes a 150m2  ‘green’ roof 
element, as shown on the Landscape Concept Plans.
 
The proposal is considered to comply with the stated 
objective.
 

Objective 4V-3 – Flood management systems are 
integrated into the design.
 

The proposed ground floor level has been raised by 
100mm to 7.3m AHD in accordance with Council 
officers’ advice.
 
The proposal is considered to comply with the stated 
objective.

SEPP (Building Sustainability Index: BASIX) 2004
 
A BASIX Certificate has been included in the application. A condition will be attached to ensure compliance 
with the revised BASIX Certificate.
 
(a)     (ii)     The Provisions of any Draft Environmental Planning Instruments
 
Not applicable.
 
(a)     (iii)    Development Control Plan (DCP)
 
Tweed Development Control Plan
 
A1-Residential and Tourist Development Code
 
An assessment against this section of the DCP was undertaken which highlighted some non-compliances 
with the original design. The applicant subsequently amended the design. In summary, (a) the applicant 
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sought specified variations, and (b) further variations were required (following assessment) to the following:
 
(a) Control to be varied as requested by 
applicants 

Comment/Outcome

Design Control 2 – Site Configuration – 
Impermeable Site Area:
 
g. The maximum areas for imperveous surfaces  
60% of the allotment - On lot sizes greater than 
750m2.
 
Relevant objective(s):

• To promote residential development that is 
sympathetic with the existing topography, 
water cycle and amenity of the site and 
neighbourhood.

• To retain the lands ability to infiltrate 
stormwater

Initially 68% of the allotment was proposed as 
impervious surfaces. Following the issue of an RFI, 
this was reduced to 63% by the provision of 150m2 of 
‘green roof’ and other design amendments.
 
The DCP variation of 3% is considered relatively 
minor and with the design amendments, particularly 
the green roof provision, and with the stormwater 
management (infiltration tank) system (and 
recommended non-approval of the proposed plunge 
pools), the proposal is considered to satisfactorily 
retain the land’s ability to infiltrate water in sympathy 
with the existing topography, water cycle and amenity 
of the site and neighbourhood.
 
It is noted that the ADG requires 7% deep soil zones 
across the site and prevails over the DCP. The 
amended DA provides overall DSZ areas equating to 
18.3% of the site.
 
The proposal is considered consistent with the 
objectives of this control. 

Design Control 2 – Site Configuration – 
Landscaping:
a. Retain existing landscape elements on sites such 
as natural rock outcrops, watercourses, dune 
vegetation, indigenous vegetation and mature 
trees. 
Relevant objective(s):
 

• To enhance the appearance and amenity of 
development.

• To enhance the character of the locality and 
the streetscape.

• To retain existing important landscape 
features.

• To provide privacy between adjoining 
dwellings and private open space.

• To assist in the percolation of rainwater and 
reduction in stormwater runoff.

• To improve microclimatic conditions on sites 
and the solar performance of dwellings.

• To contribute to improving urban air quality

The amended proposal continues to seek/require the 
removal of a single Paperbark tree located to the front 
of the site.
 
However, compensatory/replacement planting of 
feature trees is proposed (and will be subject to 
landscaping conditions) which, it is considered, will 
more than compensate for the tree’s removal.
 
In these circumstances, it is considered that the 
proposal and the proposed additional planting will 
enhance the appearance, character and amenity of 
the development, streetscape and locality.
 
The proposed tree planting will also contribute to the 
provision of fauna and flora habitat and will be of 
benefit to other natural processes.
 
The variation is therefore considered to generally 
meet the objectives of this control.

Design Control 2 – Site Configuration – 
Landscaping:
b. Locate and design the building footprint to enable 
the retention of existing trees. 
Relevant objective(s): See a. above.
 

See a. above.

Design Control 2 – Site Configuration – 
Landscaping:
c. Buildings are not to be sited under the drip line of 
an existing tree. 
Relevant objective(s): See a. above.

See a. above.
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Design Control 2 – Site Configuration – 
Topography, Cut and Fill:
h. Cut areas are to be set back from the boundaries 
at least 900mm; fill areas are to be set back from 
the boundary a minimum of 1.5m.
 
Relevant objective(s):

• To retain the existing landform.
• To limit the extent of excavation.
• To moderate the effects of building height 

and bulk on sloping land.
• To minimise the extent of earth works on 

residential land and earthworks associated 
with residential development.

• To ensure that the building design is 
appropriate for site topographical 
conditions. 

As highlighted in the SEE, the extent of earthworks is 
generally limited to the excavation of the proposed 
basement consistent with other infill development in 
the locality. There are no fill areas on the boundary. 
While there are some cut areas on the boundary, they 
are considered relatively minor with no discernible 
impact on the amenity of adjoining properties.
 
The variation does not affect the overall 
generally/relatively flat landform and the works 
involved are considered to be appropriate for the site 
circumstances and therefore consistent with the 
objectives of this control. 

Design Control 2 – Site Configuration – 
Topography, Cut and Fill:
m. The top of any battered cut (or retaining wall) 
and the toe of any battered fill (or retaining wall) is 
not to be closer than 900mm 
to any property boundary, where the overall height 
at any point exceeds 500mm.
 
Relevant objective(s): See h. above. 

See h. above.

Design Control 3 – Setbacks – Front setbacks 
(Building lines):
g. Basement garages cannot be located forward of 
the building footprint.
 
Relevant objective(s):

• To establish the desired spatial proportions 
of the street and define the street edge.

• To enable a transition between public and 
private space.

• To create a landscape setting for residential 
buildings.

• To ensure compatibility with other buildings 
in the street

As highlighted in the SEE and amended plans, the 
basement is generally not located forward of the 
building footprint except for the fire tank storage which 
is located forward of the building footprint beneath the 
driveway. While the fire tank storage is located 
forward of the building footprint, it is fully concealed 
below ground level and has no impact on the provision 
of deep soil zones given its location beneath the 
driveway.
 
This variation is considered relatively minor and allows 
the provision of essential site infrastructure, which 
forms a unified and subordinate element of the overall 
design, which enables a satisfactory transition 
between the private and public domain, a satisfactory 
landscape setting, compatible with other buildings on 
the street. 
 
As such it is considered to meet the objectives of the 
control. 

Design Control 3 – Side setbacks – Garages and 
basement parking:
g. Basement garages are to be set back a minimum 
of 1.5m from the side boundaries but preferably in 
line with the building above.
 
Relevant objective(s):
 

• To provide an orientation for windows of 
ancillary rooms.

• To provide access to the rear of the lot.
• To provide a location for rainwater tanks.

As highlighted in the SEE and amended plans, the 
proposed basement is located within the 1.5m setback 
to both side boundaries. 
 
However, the basement is wholly located below 
ground level and will not result in any visual or 
amenity impacts on the adjoining boundary. The 
submitted Engineering Services Report addresses the 
basement construction and confirms that suitable 
retention techniques will be employed to ensure the 
adjoining buildings are not undermined.
 
Access to the rear of the lot will still be provided; 
rainwater  tanks are still able to be provided in an 
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• To facilitate visual and acoustic privacy 
between neighbouring lots.

appropriate location for the overall development and 
there will be no impact on the amenity of neighbouring 
lots.
 
This variation is considered to allow the relevant 
objectives of this clause to be met.

Design Control 4 – Car parking and Access – 
Basement car parking:
d. The walls of basement carparks are best located 
in line with the building’s footprint. Basement 
carparking is not to extend outside 
the external line of terraces, balconies and 
porches. 
 
Relevant objective(s):
 

• To provide on site car access, parking and 
manoeuvring areas.

• To minimise the physical and visual 
dominance of vehicles on sites.

• To minimise footpath and street reserve 
crossings.

The proposed basement walls are partly within the 
building footprint except for the northern and southern 
sides, and for 1m at the rear; the latter of which results 
in the basement car parking extending beyond the 
proposed ground floor rear private open space areas.
 
However, the proposal, in amalgamating two lots, 
results in a larger development with consequentially 
greater requirements for parking and manoeuvrability. 
The proposed basement allows for generous off-street 
parking with no physical or visual dominance of 
vehicles on site and the minimum footpath crossing 
required.
 
Further, as highlighted above, the submitted 
Engineering Services Report addresses the basement 
construction and confirms that suitable retention 
techniques will be employed to ensure the adjoining 
buildings are not undermined.
 
The variation is therefore considered to meet the 
objectives of this control.          

Design Control 9 – External Building Elements – 
Fences and walls; Front, side and rear:
d. Front and return fences can be up to maximum 
height of 1.5m high with a maximum solid fence 
height of 600mm, above the solid wall the fence is 
to have a min. openness ratio of 60%. 
Relevant objective(s):
 

• To define the boundaries between public 
and private land.

• To define the boundaries between 
neighbouring properties.

• To contribute to the streetscape 
appearance.

• To enhance the usability of private open 
space.

• To offer acoustic and visual privacy on busy 
roads

The original proposal included a solid front fence to a 
height of between 1.8m and 2.3m to provide “an 
appropriate level of visual privacy and amenity to the 
ground floor private open space and communal open 
space”.
 
The proposal has been amended so that a more 
streetscape-friendly design and height is provided. 
Front fencing is to be set back 1.9m and is to include 
a variety of solid and permeable elements to still 
provide privacy. The revised height is typically 
1.7m  with elements of 2.3m to conceal essential 
services. The fencing treatment is to be 
complemented by landscaping to further soften the 
appearance of the front enclosure. 
 
The revision, whilst still exceeding height limits is 
considered a significant improvement, consistent with 
the objectives of the control.

(b) Control to be varied as required following 
assessment 

 

Block Edge RFB Controls
f. Front fencing and landscaping is to be provided 
within the front setback and is to enhance the 
character of the street and the building. 
Relevant objective(s):
 

• To create an urban building form and strong 
built edge along the street.

• To define the street space.

As highlighted in this report, the proposal has been 
amended to provide revised (less solid) front 
enclosure and complimentary landscaping. 
 
The result is a significant improvement in terms of 
enhancement of the streetscape, character of the area 
and overall design, consistent with the objectives of 
this control. 
 
A variation is considered acceptable. 
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Design Control 1 - Public Domain Amenity - 
Streetscape controls
b. The design of the front deep soil zone and 
boundary interface to the public domain is to 
complement or enhance streetscape character by: 
- providing for landscaping; lawn, trees or shrubs 
characteristic with existing properties or of such 
design as to enhance the quality and appearance of 
the dwelling and surrounding area;
 
- reflecting the character and height of fences and 
walls along the street, or of such design as to 
enhance the quality and appearance of the dwelling 
and surrounding area;
 
- reflecting the character and layout of established 
front gardens of other allotments in the street, 
particularly older and well-established garden 
landscapes;
 
- retaining, protecting or replacing existing 
vegetation and mature trees.
 
Relevant objective(s):

• To ensure new development is compatible 
with the positive characteristics of the 
existing streetscape.

• To ensure new development enhances the 
character of the existing streetscape.

• To encourage dwellings to be well designed.
• To ensure streets provide a high level of 

pedestrian amenity, access and safety.
• To ensure garages do not dominate the 

street

See (f) above.

Design Control 2 – Site Configuration - Deep 
Soil zones
Controls
 
c.Rear Deep Soil Zones are to have minimum width 
of 8m or 30% of the average width of the site 
whichever is the greater and a minimum depth of 
18% of the length of the site up to 8m but not less 
than 4m. Greater than 8m may be provided if 
desirable.
 
e. Front Deep Soil Zones are to be the width of the 
site boundary minus the driveway width and the 
pathway width by the front setback depth.
 
Relevant objective(s):

• To ensure that land retains its ability to 
permeate water.

• To ensure that each building lot has a deep 
soil zone of adequate area and dimension.

• To retain and enhance fauna and flora 
corridors throughout suburban areas.

• To provide space for mature tree growth and 
vegetation.

• To retain existing mature vegetation

 
 
ADG prevails over the DCP.
 
Provision of DSZs exceeds the ADG requirement of 
7% - A total of 18.3% of the site is proposed DSZ. 
 
It is noted that deep soil zones are provided at the 
front and rear of the site. Despite not strictly meeting 
DCP dimensional requirements, the proposed 
quantitative provision is considered to meet the 
objectives of this control (relating to adequacy of 
space for vegetation growth, infiltration of stormwater, 
enhancement of wildlife corridors), particularly as the 
amended scheme incorporates a ‘green roof’ area of 
150m2, adequate landscaping, and planters and 
replacement and compensatory planting is proposed 
and will be conditioned.
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Design Control 2 – Site Configuration – 
Communal Open Space
 
b. Communal open space is not to be located such 
that solar access, privacy and outlook to dwellings 
are reduced.
c. The design of communal open space must 
demonstrate how it achieves specific functions that 
enhance the liveability and residential amenity of 
the development and how it will serve the needs 
and number of people within the development.
 
Relevant objective(s):

• To provide a space where residents can 
participate in shared activities.

• To enhance the lifestyle of residents.
• To be functional and attractive.

 
Initial plans indicated communal open space inside 
the building.
 
It is considered that the total external provision is 
sufficient to provide reasonable amenity and 
functionality, consistent with the objectives of this 
control. 
 
A variation is considered acceptable.

Design Control 6 – Height – Building height
c. 12.2m is the maximum overall height building 
height for Residential Flat Buildings.
 
d. 9.6m is the maximum wall plate height for 
Residential Flat Buildings.
 
Relevant objective(s):

• To design new development appropriate to 
the existing building scale in the street and 
the local area.

• To ensure new development maintains an 
appropriate residential character

 The LEP height control (13.6m) prevails over the 
DCP.
 
As a result of a (relatively minor) breach of the LEP 
control resulting from two lift overruns, and part of the 
proposed green roof, a clause 4.6 variation has been 
submitted and is considered elsewhere in this report.
 
A variation is considered acceptable. 

Design Control 7 – Building amenity – 
Sunlight  Access
 
b. Dwellings on allotments which have a side 
boundary with a northerly aspect are to be designed 
to maximise sunlight access to internal living areas 
by increasing the setback of these areas. In these 
cases, a minimum side setback of 4 metres is 
required.
 
Relevant objective(s):
 

• To maximise sunlight and daylight access.
• To ensure that sunlight access of 

neighbouring dwellings and neighbouring 
private open space is minimised.

• To encourage the use of passive solar 
design

ADG prevails over the DCP.
 
However, while at ground, first and second floor 
levels, the northern side setback remains at 3m, the 
proposed windows in this elevation are considered of 
sufficient size to allow a reasonable degree of daylight 
and sunlight within the confines of the site and its 
relationship to the neighbouring residential flat 
building. Further, consistent with the orientation of the 
site, main habitable rooms are orientated to the east 
and west (rear and front).
 
This is considered consistent with the objectives of 
this control, sufficient to offset the non-compliant 
setback. 
 
A variation is considered acceptable.

 
Subject to appropriate conditions, the above non-compliances with this section of the DCP are not 
considered to compromise the objectives of the applicable controls. As such, the highlighted variations are 
considered acceptable in this instance.
 
A2-Site Access and Parking Code
 
Access:
The proposal includes the construction of a new crossover with two-way access from Murphys Road. 
Vehicular access is to be controlled by an intercom and keypad system and a sight triangle is proposed on 
each side of the access driveway. This is considered acceptable.
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Parking:
Under this section of the DCP, Residential flat buildings are required to provide the following parking 
facilities:

The total parking requirement for the proposal is 28 spaces for residents and 4 for visitors. The proposal 
provides 32 residents spaces and 4 visitor spaces, which exceeds the requirements of this section of the 
DCP.
 
Parking for 14 bicycles is to be provided at ground floor level, with potential for further bike storage in each 
of dwelling’s basement storage area, which complies with this section of the DCP.
 
A3-Development of Flood Liable Land
 
The site is affected by the Probable Maximum Flood (PMF) level of RL 7.3m AHD. The submitted plans (as 
amended) show the ground floor level at RL 7.3m AHD and consequently all habitable floor levels are 
above the PMF level.
  
The proposal is satisfactory with regard to this section of the DCP.
 
A15-Waste Minimisation and Management
 
The application included a Waste Management Plan (WMP). The proposal was reviewed by Council 
officers with no objections raised, and subject to conditions is considered acceptable having regard to 
waste management and the provisions of this section of the DCP.
 
A16-Preservation of Trees or Vegetation
 
Three ‘prescribed vegetation’ trees are present on the site and are all proposed to be removed. These are 
a Broad-leaved Paperbark tree at the front of the site; a Bangalow Palm adjacent to the southern 
boundary; and a Cheese Tree also located on the southern boundary. These trees are identified as Trees 
1, 3 and 4 on the marked-up Tree Identification Plan below:

Council officers consider that the removal of the prescribed trees is acceptable subject to conditions 
requiring compensatory planting.
  
B9-Tweed Coast Strategy
 
Section B9 is a broad strategic planning document which deals with provisions of infrastructure, services 
and commercial centres across the wider Kingscliff area. The subject site is located in a recognised 
existing urban area. 
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The proposed development is of a scale which does not conflict with the broader strategy provided in B9 
and is compatible with the intention for residential development within the area.
 
B25-Coastal Hazards
 
This section of the DCP applies to land that is located seaward of the 2100 Hazard Line, and technically 
does not apply to the site. 
  
This is considered material to the assessment of the proposal under clause 7.5 Coastal Risk Planning (see 
earlier in this report).  
 
B26-Kingscliff
 
The application (as amended) is considered to be generally consistent with the vision for Kingscliff, the 
Character statement for the Beachfront precinct, and the objectives of the DCP.
 
4.1 Residential Development – Locality Wide
The objectives of this part of the DCP are:
 
1. Ensure buildings are designed to respond to site, slope and aspect in terms of building planning, 
material choice and construction type and in doing so are appropriate to the subtropical climate and local 
context and character.
 
2. Achieve design and sustainability excellence through a holistic process and approach to site design 
including an understanding of solar path, prevailing breezes, as well as integrating landscape, view and 
privacy and overshadowing considerations as a preliminary stage in building design.
 
3. Achieve residential development type and density that is appropriate to Kingscliff’s urban structure and 
responds to site constraints.
 
4. Provide for a range and diversity of housing types to appeal to a Kingscliff’s demographic and housing 
affordability profile including shop top housing, residential flat buildings, medium density housing, low rise 
medium density housing (row, terrace, integrated, multi-unit), suburban lots, small lots, secondary 
dwellings and ‘tiny’ and transportable homes
 
4.1.3 Controls: 
  
C1. All new residential buildings are to be designed in accordance with Tweed DCP Part A1 Residential 
and Tourist Development Code and where relevant SEPP 65 and the Apartment Design Guidelines’. 
  
The proposal has been assessed against SEPP 65 and TDCP 2008 Section A1 Part C as outlined earlier 
in this report. Where variations to controls have been sought or identified, they have been assessed 
against the objectives and found to be acceptable.
  
‘C2. All new residential flat buildings are to have a minimum 3.0m side setback. Where new development 
cannot meet the building separation requirements of SEPP 65 Apartment Design Guide, all side facing 
windows and doors are to be designed to minimise overlooking and privacy issues by ways of size and 
setout height of windows, and the use of fixed privacy screens’.
  
Up to and including 2nd floor level, the proposed building is to be set back by 3m at the northern and 
southern sides. The proposed third floor level side setbacks are 5.025m and 5m at the northern and 
southern sides respectively.
 
‘C3. Where residential flat buildings are higher than 3 storeys, the upper level shall have as a minimum:
  
 • 5.0m side setback to the outer edge of building including decks, terraces and balustrades
 • 9.0m front setback to the outer edge of building including decks, terraces and balustrades.
 • 9.0m rear setback to the outer edge of building including decks, terraces and balustrades.
  
The upper level side setbacks are 5.025m (north side) and 5m (southside) which comply; the upper level 
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front setback is 7.3m, which does not comply; and the upper level rear setback is 9.775m, which 
does comply.
  
Despite the numerical non-compliance, it is noted that it results from the articulated building design and the 
inclusion in the design of external garden and planting areas at third floor level. 
 
The majority of the main body of the building is generally compliant and given that the neighbouring unit 
blocks to the north and south are orientated to the east, the variations are not considered to compromise 
the stated objectives of these controls.
 
4.2 Beach front Precinct
The subject site is located in the beachfront precinct, the objectives of which are to:
  
1. Continue to facilitate the development of medium density and tourist accommodation which meets 
housing needs and is responsive to the subtropical climatic context. 
2. Encourage opportunity for shop top development fronting Marine Parade (246-254 Marine Parade) 
which could provide a small convenience store and/or opportunity for and food and beverage use servicing 
the local community, North Kingscliff Holiday Park tourists and coastal reserve users.
3. Provide additional street trees with a strong canopy the length of Kingscliff and Pearl Streets visually 
asserting it as the main north-south collector road. 
4. Strengthen and enhance pedestrian connectivity throughout the precinct including new east-west 
connections from development sites to the west.
  
4.2.3 Controls:
C1. All new residential flat buildings are to comply with the setback controls listed in section 4.1.3 of this 
plan and the SEPP 65 Apartment Design Guideline’.
 
The proposal does not fully comply with the setback controls as listed in Section 4.1.3, however has been 
assessed as meeting the intent of the objectives.
 
‘C2. All new residential buildings are to be designed in accordance with Tweed DCP Part A1 Residential 
and Tourist Development Code’.
  
The proposal has been assessed against SEPP 65 and TDCP 2008 Section A1 Part C as outlined earlier 
in this report. Where variations to controls have been sought or identified, they have been assessed 
against the respective objectives and found to be acceptable.
  
4.2.4 LEP Considerations: 
Revise maximum building heights within this precinct from 13.6 metres to 12.2 metres for R3 Medium 
Density Residential areas to maintain consistency with the existing built form scale of three storey 
residential flat building developments’.
  
The proposal includes a part 14m and part 14.2m maximum building height (resulting from two 
proposed lift overruns and the proposed green roof element). 
  
The LEP consideration referred to above has not been lodged as a planning proposal, and as such the 
LEP has not been amended. Accordingly, this consideration has no statutory weight. Notwithstanding, the 
maximum height is attributed to:
 
a) the lift overruns (minor elements approximately 9.3m from the side boundaries of the site, 24.7m from 
the front boundary, and 23.7m from the rear boundary) which, represent height non-compliances of 
14.75% and 16.39% against the 12.2m DCP control (and 2.9% and 4.4% non-compliances against the 
13.6m LEP height control);
 
b) approximately 25m2 of the proposed 150m2 green roof element (which, as a whole,  is positioned 
approximately 11m from the front boundary, 32m from the rear boundary, 9.3m from the northern side 
boundary and 9.4m from the southern side boundary) results in a breach the height control of 
approximately 13%.

As highlighted earlier, in terms of their area, the proposed lift overruns represent approximately 0.6% of the 
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proposed roof area and approximately 0.5% of the building footprint. The non-compliant portion of the 
green roof equates to approximately 2.4% of the proposed roof area and approximately 1.9% of the 
building footprint.
 
Based on the above, and in consideration of SEPP 65, the proposal is considered to comply with intent of 
this section of the DCP.
  
Subject to conditions, the proposed development is considered to satisfy the objectives and controls of the 
Beach Front Precinct and also the adjacent Green Edges Precinct where relating to biodiversity matters.  
 
(a)     (iiia)  Any planning agreement or any draft planning agreement under section 7.4
 
No planning agreement (or draft agreement) currently exists in relation to this DA.
 
(a)     (iv)    Any Matters Prescribed by the Regulations
 
Clause 61(1) Applications for demolition
 
The proposal includes the demolition of the existing dwellings and ancillary structures. Appropriate 
conditions are recommended.
 
Clause 62 Fire Safety Considerations
 
As the application does not involve the change of use of an existing building, this Clause does not apply.
 
Clause 64 Buildings to be upgraded
 
As the application does not involve the upgrade or works to an existing building, this Clause does not 
apply.
 
(b)              The likely impacts of the development and the environmental impacts on both the 
natural and built environments and social and economic impacts in the locality
 
Context and Setting
 
The proposal is located on an infill site and is a contemplated land use being a medium density residential 
apartment building within the R3 Medium Density Residential zone.
  
Murphys Road consists of a combination of low density single detached dwellings and residential flat 
buildings. The R3 zoning combined with relatively large allotment sizes is facilitating the transitional 
redevelopment of many of the smaller detached dwellings to residential flat buildings. The proposed 
development is also the demolition of three  dwellings and ancillary structures and the development of an 
RFB, and as such is generally consistent with the transitional redevelopment of allotments which is 
occurring within Murphys Road. In doing so, the site’s redevelopment as an RFB will introduce additional 
housing supply and a degree of housing diversity into the locality*. 
 
*Note: DA22/0950 for an RFB at 15 Murphys Road was approved by Council’s Planning Committee on 1 
December 2022 subject to a deferred commencement condition requiring the proposal to be amended to 
provide a 4-bedroom unit in lieu of one of the originally proposed 3-bedroom units, in order to improve the 
overall dwelling mix, and to which the applicant was agreeable.
 
Flora and Fauna
 
As highlighted earlier in this report, the applicant responded to the RFI with an updated ecological 
assessment report (EAR), with particular consideration being given artificial light spill upon beach-nesting 
marine turtle behaviours; threatened fauna species (Loggerhead and Green turtles, and Common Blossom 
bat); and the potential impact of the proposed basement upon groundwater dependent ecosystems such 
as the adjacent Littoral Rainforest Area.
  
Council officers have reviewed the EAR which concluded that the built form of the proposed development 
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is likely to be obscured from the beach environment by existing vegetation. 
 
It is noted that:  

• the proposed development is of comparable height to the existing apartments to the immediately 
north and south. Currently, neither neighbouring apartment complex can be directly viewed from the 
beach environment; and   

• Established vegetation maintains a consistent canopy height and midstory/canopy density directly 
in front (east) of the proposed development extending to the immediate north and south.

 
It is accepted that light spill cast to the east of the site from the proposed development would likely be 
diffused to a sufficient degree to avoid adverse impact upon the potential marine turtle nesting beach 
environment. 
 
As such Council officers are satisfied that the proposed development will be unlikely to adversely affect 
potential nesting habitat for the two species as a result of artificial light pollution emanating from the 
development.
 
The EAR considered the significance of Loggerhead and Green turtles, the Common Blossom bat, 
concluding that any impacts of the proposal on these species will not be significant. Council officers concur 
with the EAR assessment in this regard.

The EAR also considered potential impact of the development on the adjacent Littoral Rainforest 
endangered ecological community (EEC) as a result of altered groundwater conditions. 
 
It was assumed in the EAR, based on the applicant’s Groundwater Investigation & Preliminary Acid Sulfate 
Soil Investigation, that groundwater is unlikely to be intercepted during basement construction. Having 
regard to the Stormwater Management Plan, the EAR also considered that high flow surface water would 
be sufficiently mitigated/controlled to avoid any adverse impact upon the receiving environment.
 
Subject to conditions and the recommended non-approval of the proposed plunge pools, Council 
officers are satisfied that the proposal is unlikely to adversely impact groundwater dependent ecosystems 
such as the adjacent Littoral Rainforest EEC.
 
As highlighted earlier in this report, the proposal includes the removal of 10 on-site trees, 3 of which are 
prescribed vegetation under section A16 of the DCP. Council officers consider that the removal of the 
prescribed trees is acceptable subject to conditions requiring compensatory planting.
 
(c)               Suitability of the site for the development
 
Surrounding Landuses/Development
 
Surrounding development is a mixture of low and medium density residential development. The proposal is 
in alignment with the R3 Medium Density Residential zone objectives.

Topography
 
The site is relatively flat but falls approximately 1.5m from west to east over its length. No significant 
changes to the topography of the site are proposed.
 
Site Orientation
 
The site is orientated east-west and the proposal utilises this to take advantage of ocean views and 
morning and afternoon sunshine. This is considered the optimal orientation for the proposed building.
 
Site Design and Internal Design
 
The proposal has been assessed against SEPP 65, TDCP 2008 Section B26 and Section A1 Part C. 
Notwithstanding the variations sought, and subject to conditions, the proposal is considered an acceptable 
infill medium density development in alignment with the zone objectives.
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(d)              Any submissions made in accordance with the Act or Regulations
 
Community Engagement and Participation Plan 2019-2024
 
The proposal was notified for a period of 14 days from 6 July to 20 July 2022. During this time three (3) 
submissions were received. The issues raised and Officer comments are summarised below.
 
Issue Officer comment
Excessive height, including the 
12.2m requirement of section 
B26 of the DCP.
  

As discussed earlier in this report, the proposal exceeds the LEP 
maximum building height control of 13.6m by 0.4m, 0.6m and 0.2m, as a 
result of the two proposed lift overruns and a ‘green’ roof element. 
A clause 4.6 variation request has been included in the DA.
  
 Section B26 of the DCP recommends a downward revision in height 
control to 12.2m.
  
 As highlighted earlier in this report, this DCP control has not been 
lodged as a planning proposal, and as such the LEP has not been 
amended. Accordingly, this control has no statutory weight. 
  
 The lift overruns represent 14.75% and 16.39% non-compliances 
against the 12.2m DCP height control (and 2.9% and 4.4% non-
compliances against the 13.6m LEP height control). 
 
The proposed ‘green’ roof element results in a 13% non-compliance with 
the DCP height control (and 1.5% against the LEP height control).
 
In terms of their areas, each lift overrun 
represents approximately 0.6% of the proposed roof area and 
approximately 0.5% of the building footprint.
 
The non-compliant portion of the proposed green roof equates to 
approximately 2.4% of the proposed roof area and approximately 1.9% of 
the building footprint.
  
 The lift overruns and the non-compliant portion of the green roof are 
therefore minor elements appropriately positioned, and are considered to 
have no adverse impact and are consistent with the objectives of Section 
B26 of the DCP. 

Overly large footprint. 
 
Out of character with other 
complexes on Murphys Road.

As highlighted earlier in this report, the proposal takes advantage of the 
amalgamation of two residential lots and as such can accommodate a 
larger development than those at adjoining and nearby sites, except for 
that at 1-3 Murphys Road.
 
Council officers were initially concerned about the overall bulk and scale 
of the proposal, which was considered to be largely a result of the 
original and excessive horizontal emphasis of the design.
 
Consequently, the design of the proposal has been amended and 
articulated with recessed elements, so that the front elevation has a 
greater degree of vertical emphasis, as opposed to the previous 
significant horizontal emphasis. It is considered that this amendment is 
an acceptable response which ‘breaks up’ any perceived excessive bulk 
and scale. This, in tandem with revisions to the site’s front enclosure, and 
additional landscaping is considered to make a positive contribution to 
the streetscape and locality and is considered to be in keeping with the 
desired future character of the precinct.
 
Further, the site is subject to a maximum FSR control of 2:1 which would 
equate to a gross floor area of 4,046m2. The site has an area of 2,022m2 
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and the proposed building, as amended, will have a GFA of 3,040m2 
which equates to a resulting FSR of 1.5:1, which complies with this 
control.
 
The proposal has been assessed against the requirements of the TSC 
DCP 2008, and the NSW Apartment Design Guide, with non-
compliances considered acceptable and consistent with 
relevant/applicable objectives.  

Risk to/impact on existing 
municipal services – Water 
pressure.

Council officers are satisfied that all water reticulation works shall be in 
accordance with TSC’s Water Supply Design Specification D11.
  
Further, standard conditions require that any necessary adjustment or 
modification of existing services is to be undertaken in accordance with 
the requirements of the relevant authority, at the developer’s expense. 

Increased traffic causing road 
damage
 

Council officers have assessed the application and associated Traffic 
Report and are satisfied that traffic generated by the proposal can be 
readily absorbed by the local road network without any detrimental 
impacts.
 
Council officers are also satisfied that the volume and nature of vehicle 
movements likely to be generated by the proposal will not cause any 
damage to Murphys Road over and above any other typical residential 
development or general wear and tear. 

Privacy screen details. 
 
Request for screens to be 
provided at 13 Murphys Road to 
the north.

In response to the RFI, privacy screen details have been provided and 
are proposed to be a mix of fixed louvre blades and patterned fabricated 
screens.
 
The proposed screens are considered sufficient to maintain reasonable 
privacy at 13 Murphys Road, and the provision of screens at 13 Murphys 
Road are not considered necessary. 

Bin location should be in a more 
internal location.

Bin storage is to be in 4 designated positions within the basement, with a 
‘Bin Lay’ situated adjacent to the proposed vehicular access, as a point 
of temporary storage prior to collection. The applicant has confirmed that 
this area will be suitably screened to 13 Murphys Road.
 
While this is considered generally acceptable, a condition is 
recommended to provide appropriate enclosure and thus to limit any 
adverse impact on the neighbouring property to the north.

Loss of solar/daylight access at 
13 Murphys Road 

Being to the south, and with the adequate building setbacks, the proposal 
will not result in any significant overshadowing of 13 Murphys Road. This 
is shown on the submitted shadow diagrams.

Wind tunnelling Due to its coastal location, the site, is subject to north-easterly summer 
breezes. It is considered that the existing littoral rainforest vegetation will 
provide a sufficient buffer to limit any potential wind tunnel effects. 
 
The site is zoned for medium density development such as is proposed, 
and its overall scale and height is unlikely to generate any significant 
and/or constant wind tunnelling effects that would otherwise impact on 
amenity. 

Quality of façade unlikely to 
weather well and is inconsistent 
with Principle 9 (Aesthetics) of 
SEPP 65.

The submitted Design Verification Statement states that the selected 
materials aim to reduce maintenance costs, and major masonry elements 
have been chosen for their robustness and durability.
 
Any future maintenance will be the responsibility of the building 
owner(s). 

 
External agency referrals
Essential Energy (EE)
The DA was referred to EE due to the proximity of the proposed development (including the proposed 
swimming pool) to existing electricity poles and overhead powerlines.
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Electricity poles and overhead powerlines are present in front of the site and the proposal includes a 
swimming pool within the site’s front setback. Essential Energy (EE) has advised that the proposed 
swimming pool is less than the required 5m from the nearest electricity conductor. EE has also provided 
details of other requirements including the maintenance of minimum safety clearance distances for the 
proposed driveway and ‘gatehouse’.
 
As highlighted earlier, the applicant has verbally advised that the ‘undergrounding’ of existing electrical 
infrastructure is not proposed under this DA but is amenable to this should EE require it. In these 
circumstances, it is recommended that a deferred commencement condition be attached, requiring that the 
applicant is to demonstrate that this (and any other relevant outstanding matters identified by EE) are 
satisfactorily addressed. 
 
NSW Rural Fire Service (RFS)
The DA and accompanying Bushfire Assessment Report were referred to the RFS.
 
The RFS confirmed no objections subject to conditions relating to the implementation of construction 
requirements and other bushfire prevention measures. These will be incorporated into the recommended 
conditions of consent.
 
NSW Crown Lands (CL)
The DA was referred to CL as owner of the adjoining land to the east. 
 
CL confirmed no objections but requested Council to ensure that no activity or use in association with the 
proposal is undertaken on the Crown Land.
 
This land is managed by Council, and consistent with CL’s request, conditions to prevent any access or 
use of the Crown land for the purposes of the proposed development are recommended. 
 
(e)               Public interest
 
The proposal is an appropriate land use for the locality, considering its permissibility in the zone, and the 
mitigation of any impacts as outlined in this report. The submissions received have been considered in the 
assessment of this application. The proposed development seeks to increase the density on the site, and 
has undergone assessment against SEPP 65, and the relevant sections of the TDCP 2008. 

Notwithstanding the variations sought against relevant controls and design criteria, the proposal 
is  considered to be in the public interest as it relates to the increased density on this R3 zoned site.
 
Section 7.11 contributions - Credits
 
9 Murphys Road
 
Existing dual occupancy development: 1 x 4 bedroom dwelling and 1 x 3 bedroom dwelling.

TRCP – Chapter 4

Kingscliff Sector 6.
The existing dual occupancy development at 9 Murphys Road attracts a daily trip rate of 2 x 3.9 trips.
  
Trips credit = 2 x 3.9 = 7.8 trips credit.
 
ETs 
 
The existing dual occupancy development at 9 Murphys Road attracts ET credits as follows:
 

1.  1 x 4 Bedroom dwelling = 1.0 ET
2.  1 x 3 Bedroom dwelling = 0.8750 ETs

11 Murphys Road
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Existing single dwelling development

TRCP – Chapter 4:

Kingscliff Sector 6.
The existing single dwelling at 9 Murphys Road attracts a daily trip rate of 6.5 trips per household.
  
Trips credit = 1 x 6.5 = 6.5 trips credit.
  
ETs 
 
The existing single dwelling development at 11 Murphys Road attracts ET credits as follows:
 

1.  1 x single dwelling = 1.0 ET

Therefore, total Credits (9 & 11 Murphys Road):
 
Trips  = 7.8 Trips (9 Murphys Road) + 6.5 Trips (11 Murphys Road) = 14.3 Trips
 
ETs   = 1.8750 ETs (9 Murphys Road) + 1.0 ETs (11 Murphys Road) = 2.8750 ETs

Section 7.11 contributions - Proposal
 
TRCP (Multi-dwelling housing):
  
3.9 trips x 14 units = 54.6 trips less 14.3 trips credit = 40.3 trips.

All other plans:
  
13 x 3 bed units: 13 x 0.875 = 11.375 ETs plus 1 x 4 bed units: 1 x 1 ET Less 2.8750 ETs Credit = 9.5 ETs.
 
Total s.7.11 Contributions payable: $185,080.74
 
 
OPTIONS:
Option 1
 
That:
 
1.       Development Application DA22/0357 for a residential flat building (14 apartments & swimming pools) 
and demolition of existing buildings at Lot 354 DP 755701; No. 11 Murphys Road KINGSCLIFF; Lot 353 
DP 755701; No. 9 Murphys Road KINGSCLIFF be approved subject to the conditions attached to this 
report.
2.       ATTACHMENT 4 is CONFIDENTIAL in accordance with Section 10A(2) of the Local Government 
Act 1993, because it contains:
(e)     information that would, if disclosed, prejudice the maintenance of law
 
Option 2
 
2.       That Development Application DA22/0357 for a residential flat building (14 apartments & swimming 
pools) and demolition of existing buildings at Lot 354 DP 755701; No. 11 Murphys Road KINGSCLIFF; Lot 
353 DP 755701; No. 9 Murphys Road KINGSCLIFF be refused, providing reasons for this decision.
 
Council officers recommend Option 1.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
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Planning Committee - 1 December 2022:

DA22/0950 for a residential flat building at 15 Murphys Road (to the north of the current subject site) was 
approved subject to a deferred commencement condition requiring the proposal to be amended to provide 
a 4-bedroom unit in lieu of one of the originally proposed 3-bedroom units, in order to improve the overall 
dwelling mix, and to which the applicant was agreeable.
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Building Sustainability Index www.basix.nsw.gov.au

Multi Dwelling

Certificate number: 1293908M

This certificate confirms that the proposed development will meet the NSW
government's requirements for sustainability, if it is built in accordance with the
commitments set out below. Terms used in this certificate, or in the commitments,
have the meaning given by the document entitled "BASIX Definitions" dated
10/09/2020 published by the Department. This document is available at
www.basix.nsw.gov.au

Secretary
Date of issue: Thursday, 05 May 2022
To be valid, this certificate must be lodged within 3 months of the date of issue.

Project summary
Project name 9 Murphys Road

Street address 9-11 Murphys Road Kingscliffe 2487

Local Government Area Tweed Shire Council

Plan type and plan number deposited DP755701

Lot no. 353

Section no. -

No. of residential flat buildings 1

No. of units in residential flat buildings 14

No. of multi-dwelling houses 0

No. of single dwelling houses 0

Project score

Water 42 Target 40

Thermal Comfort Pass Target Pass

Energy 48 Target 30

Certificate Prepared by

Name / Company Name: ADP Consulting

ABN (if applicable): 139719529
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Description of project

Project address
Project name 9 Murphys Road

Street address 9-11 Murphys Road Kingscliffe 2487

Local Government Area Tweed Shire Council

Plan type and plan number deposited DP755701

Lot no. 353

Section no. -

Project type
No. of residential flat buildings 1

No. of units in residential flat buildings 14

No. of multi-dwelling houses 0

No. of single dwelling houses 0

Site details
Site area (m²) 2023

Roof area (m²) 959

Non-residential floor area (m²) 0.0

Residential car spaces 32

Non-residential car spaces 4

Common area landscape
Common area lawn (m²) 11.12

Common area garden (m²) 93.3

Area of indigenous or low water use
species (m²)

60.0

Assessor details
Assessor number DMN/19/1900

Certificate number 0123456789

Climate zone 10

Ceiling fan in at least one bedroom Yes

Ceiling fan in at least one living room or
other conditioned area

Yes

Project score

Water 42 Target 40

Thermal Comfort Pass Target Pass

Energy 48 Target 30
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Description of project

The tables below describe the dwellings and common areas within the project

Residential flat buildings - Building1, 14 dwellings, 4 storeys above ground

0.01 3 176.0 0.0 120.8 29.8 0.02 4
or
more
bedrooms

202.9 0.0 138.9 35.3 0.03 3 183.2 0.0 104.8 19.15 1.01 3 202.1 0.0 0.0 0.0 1.02 3 209.5 0.0 0.0 0.0

1.03 3 209.5 0.0 0.0 0.0 1.04 3 202.1 0.0 0.0 0.0 2.01 3 202.1 0.0 0.0 0.0 2.02 3 209.5 0.0 0.0 0.0 2.03 3 209.5 0.0 0.0 0.0

2.04 3 202.1 0.0 0.0 0.0 3.01 3 231.2 0.0 0.0 0.0 3.02 3 311.7 0.0 0.0 0.0 3.03 3 226.7 0.0 0.0 0.0
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Description of project

The tables below describe the dwellings and common areas within the project

Common areas of unit building - Building1

Common area Floor area (m²) Common area Floor area (m²) Common area Floor area (m²)

Car park area 1059.0 Lift car (No.1) - Lift car (No.2) -

Comms Room 4.0 MSSB Room 7.0 Bin 1-2 10.0

Spare Bin 1-2 16.0 Fire Pump Room 30.0 Bike Store 33.0

Common Room 28.0 PWD- Attached to Common Room 6.0 Storage Rooms 55.0

Ground floor lobby type 106.0 Hallway/lobby type 56.0
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Schedule of BASIX commitments

1. Commitments for Residential flat buildings - Building1

(a) Dwellings
(i) Water
(ii) Energy
(iii) Thermal Comfort

(b) Common areas and central systems/facilities
(i) Water
(ii) Energy

2. Commitments for multi-dwelling houses

3. Commitments for single dwelling houses

4. Commitments for common areas and central systems/facilities for the development (non-building specific)
(i) Water
(ii) Energy
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Schedule of BASIX commitments

The commitments set out below regulate how the proposed development is to be carried out. It is a condition of any development consent granted, or complying
development certificate issued, for the proposed development, that BASIX commitments be complied with.

1. Commitments for Residential flat buildings - Building1

(a) Dwellings

(i) Water Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) The applicant must comply with the commitments listed below in carrying out the development of a dwelling listed in a table below.

(b) The applicant must plant indigenous or low water use species of vegetation throughout the area of land specified for the dwelling
in the "Indigenous species" column of the table below, as private landscaping for that dwelling. (This area of indigenous vegetation
is to be contained within the "Area of garden and lawn" for the dwelling specified in the "Description of Project" table).

(c) If a rating is specified in the table below for a fixture or appliance to be installed in the dwelling, the applicant must ensure that
each such fixture and appliance meets the rating specified for it.

(d) The applicant must install an on demand hot water recirculation system which regulates all hot water use throughout the dwelling,
where indicated for a dwelling in the "HW recirculation or diversion" column of the table below.

(e) The applicant must install:

(aa) a hot water diversion system to all showers, kitchen sinks and all basins in the dwelling, where indicated for a dwelling in
the "HW recirculation or diversion" column of the table below; and

(bb) a separate diversion tank (or tanks) connected to the hot water diversion systems of at least 100 litres. The applicant
must connect the hot water diversion tank to all toilets in the dwelling.

(e) The applicant must not install a private swimming pool or spa for the dwelling, with a volume exceeding that specified for it in the
table below.

(f) If specified in the table, that pool or spa (or both) must have a pool cover or shading (or both).

(g) The pool or spa must be located as specified in the table.

(h) The applicant must install, for the dwelling, each alternative water supply system, with the specified size, listed for that dwelling in
the table below. Each system must be configured to collect run-off from the areas specified (excluding any area which supplies
any other alternative water supply system), and to divert overflow as specified. Each system must be connected as specified.
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Fixtures Appliances Individual pool Individual spa

Dwelling
no.

All
shower-
heads

All toilet
flushing
systems

All
kitchen
taps

All
bathroom
taps

HW
recirculation
or diversion

All
clothes
washers

All dish-
washers

Volume
(max
volume)

Pool
cover

Pool
location

Pool
shaded

Volume
(max
volume)

Spa
cover

Spa
shaded

0.01,
0.02

4 star (>
4.5 but
<= 6
L/min)

5 star 5 star 5 star no 4 star 4 star 11.2 no indoors no - - -

All other
dwellings

4 star (>
4.5 but
<= 6
L/min)

5 star 5 star 5 star no 4 star 4 star - - - - - - -

Alternative water source

Dwelling no. Alternative water
supply systems

Size Configuration Landscape
connection

Toilet
connection
(s)

Laundry
connection

Pool
top-up

Spa top-up

None - - - - - - - -

(ii) Energy Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) The applicant must comply with the commitments listed below in carrying out the development of a dwelling listed in a table below.

(b) The applicant must install each hot water system specified for the dwelling in the table below, so that the dwelling’s hot water is
supplied by that system. If the table specifies a central hot water system for the dwelling, then the applicant must connect that
central system to the dwelling, so that the dwelling’s hot water is supplied by that central system.

(c) The applicant must install, in each bathroom, kitchen and laundry of the dwelling, the ventilation system specified for that room in
the table below. Each such ventilation system must have the operation control specified for it in the table.

(d) The applicant must install the cooling and heating system/s specified for the dwelling under the "Living areas" and "Bedroom
areas" headings of the "Cooling" and "Heating" columns in the table below, in/for at least 1 living/bedroom area of the dwelling. If
no cooling or heating system is specified in the table for "Living areas" or "Bedroom areas", then no systems may be installed in
any such areas. If the term "zoned" is specified beside an air conditioning system, then the system must provide for day/night
zoning between living areas and bedrooms.
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(ii) Energy Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(e) This commitment applies to each room or area of the dwelling which is referred to in a heading to the "Artificial lighting" column of
the table below (but only to the extent specified for that room or area). The applicant must ensure that the "primary type of artificial
lighting" for each such room in the dwelling is fluorescent lighting or light emitting diode (LED) lighting. If the term "dedicated" is
specified for a particular room or area, then the light fittings in that room or area must only be capable of being used for
fluorescent lighting or light emitting diode (LED) lighting.

(f) This commitment applies to each room or area of the dwelling which is referred to in a heading to the "Natural lighting" column of
the table below (but only to the extent specified for that room or area). The applicant must ensure that each such room or area is
fitted with a window and/or skylight.

(g) This commitment applies if the applicant installs a water heating system for the dwelling’s pool or spa. The applicant must:

(aa) install the system specified for the pool in the "Individual Pool" column of the table below (or alternatively must not install
any system for the pool). If specified, the applicant must install a timer, to control the pool's pump; and

(bb) install the system specified for the spa in the "Individual Spa" column of the table below (or alternatively must not install
any system for the spa). If specified, the applicant must install a timer to control the spa's pump.

(h) The applicant must install in the dwelling:

(aa) the kitchen cook-top and oven specified for that dwelling in the "Appliances & other efficiency measures" column of the
table below;

(bb) each appliance for which a rating is specified for that dwelling in the "Appliances & other efficiency measures" column of
the table, and ensure that the appliance has that minimum rating; and

(cc) any clothes drying line specified for the dwelling in the "Appliances & other efficiency measures" column of the table.

(i) If specified in the table, the applicant must carry out the development so that each refrigerator space in the dwelling is "well
ventilated".

Hot water Bathroom ventilation system Kitchen ventilation system Laundry ventilation system

Dwelling
no.

Hot water system Each bathroom Operation control Each kitchen Operation control Each laundry Operation control

All
dwellings

electric instantaneous individual fan, ducted
to façade or roof

manual switch on/off individual fan, ducted
to façade or roof

manual switch on/off individual fan, ducted
to façade or roof

manual switch on/off
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Cooling Heating Artificial lighting Natural lighting

Dwelling
no.

living areas bedroom
areas

living areas bedroom
areas

No. of
bedrooms
&/or study

No. of
living &/or
dining
rooms

Each
kitchen

All
bathrooms/
toilets

Each
laundry

All
hallways

No. of
bathrooms
&/or
toilets

Main
kitchen

0.02 1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

4
(dedicated)

1
(dedicated)

yes
(dedicated)

yes
(dedicated)

yes
(dedicated)

yes
(dedicated)

0 no

0.01,
1.02,
1.03,
2.02,
2.03

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

3
(dedicated)

1
(dedicated)

yes
(dedicated)

yes
(dedicated)

yes
(dedicated)

yes
(dedicated)

0 no

All
other
dwellings

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

1-phase
airconditioning
EER 3.0 - 3.5
(zoned)

3
(dedicated)

2
(dedicated)

yes
(dedicated)

yes
(dedicated)

yes
(dedicated)

yes
(dedicated)

0 no

Individual pool Individual spa Appliances & other efficiency measures

Dwelling
no.

Pool heating
system

Timer Spa heating
system

Timer Kitchen
cooktop/oven

Refrigerator Well
ventilated
fridge
space

Dishwasher Clothes
washer

Clothes
dryer

Indoor or
sheltered
clothes
drying line

Private
outdoor or
unsheltered
clothes
drying line

0.01,
0.02

no heating no - - electric
cooktop &
electric oven

5 star yes 4 star 3 star - no no

All other
dwellings

- - - - electric
cooktop &
electric oven

5 star yes 4 star 3 star - no no
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(iii) Thermal Comfort Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) The applicant must attach the certificate referred to under "Assessor details" on the front page of this BASIX certificate (the
"Assessor Certificate") to the development application and construction certificate application for the proposed development (or, if
the applicant is applying for a complying development certificate for the proposed development, to that application). The applicant
must also attach the Assessor Certificate to the application for a final occupation certificate for the proposed development.

(b) The Assessor Certificate must have been issued by an Accredited Assessor in accordance with the Thermal Comfort Protocol.

(c) The details of the proposed development on the Assessor Certificate must be consistent with the details shown in this BASIX
Certificate, including the details shown in the "Thermal Loads" table below.

(d) The applicant must show on the plans accompanying the development application for the proposed development, all matters
which the Thermal Comfort Protocol requires to be shown on those plans. Those plans must bear a stamp of endorsement from
the Accredited Assessor, to certify that this is the case.

(e) The applicant must show on the plans accompanying the application for a construction certificate (or complying development
certificate, if applicable), all thermal performance specifications set out in the Assessor Certificate, and all aspects of the proposed
development which were used to calculate those specifications.

(f) The applicant must construct the development in accordance with all thermal performance specifications set out in the Assessor
Certificate, and in accordance with those aspects of the development application or application for a complying development
certificate which were used to calculate those specifications.

(g) Where there is an in-slab heating or cooling system, the applicant must:

(aa) Install insulation with an R-value of not less than 1.0 around the vertical edges of the perimeter of the slab; or

(bb) On a suspended floor, install insulation with an R-value of not less than 1.0 underneath the slab and around the vertical
edges of the perimeter of the slab.

(h) The applicant must construct the floors and walls of the development in accordance with the specifications listed in the table
below.

(i) The applicant must show on the plans accompanying the development application for the proposed development, the locations of
ceiling fans set out in the Assessor Certificate.

(j) The applicant must show on the plans accompanying the application for a construction certificate (or complying development
certificate, if applicable), the locations of ceiling fans set out in the Assessor Certificate.

Thermal loads

Dwelling no. Area adjusted heating load (in mJ/m²/yr) Area adjusted cooling load (in mJ/m²/yr)

0.01 13.7 9.9

0.02 10.1 10.6
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Thermal loads

Dwelling no. Area adjusted heating load (in mJ/m²/yr) Area adjusted cooling load (in mJ/m²/yr)

0.03 13.8 15.5

1.01 7.8 31.9

1.02 1.7 13.1

1.03 0.5 8.5

1.04 9.5 24.7

2.01 2.5 39.9

2.02 0.3 12.7

2.03 0.6 8.4

2.04 10.6 31.9

3.01 10.4 37.0

3.02 5.0 16.0

All other dwellings 11.7 40.9
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(b) Common areas and central systems/facilities

(i) Water Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) If, in carrying out the development, the applicant installs a showerhead, toilet, tap or clothes washer into a common area, then that
item must meet the specifications listed for it in the table.

(b) The applicant must install (or ensure that the development is serviced by) the alternative water supply system(s) specified in the
"Central systems" column of the table below. In each case, the system must be sized, be configured, and be connected, as
specified in the table.

(c) A swimming pool or spa listed in the table must not have a volume (in kLs) greater than that specified for the pool or spa in the
table.

(d) A pool or spa listed in the table must have a cover or shading if specified for the pool or spa in the table.

(e) The applicant must install each fire sprinkler system listed in the table so that the system is configured as specified in the table.

(f) The applicant must ensure that the central cooling system for a cooling tower is configured as specified in the table.

Common area Showerheads rating Toilets rating Taps rating Clothes washers rating

All common
areas

4 star (> 4.5 but <= 6 L/min) 4 star 4 star no common laundry facility

Central systems Size Configuration Connection (to allow for...)

Central water tank -
rainwater or stormwater (No.
1)

5000.0 To collect run-off from at least:
- 959.0 square metres of roof area of buildings in the

development
- 0.0 square metres of impervious area in the development
- 0.0 square metres of garden/lawn area in the development
- 0.0 square metres of planter box area in the development
(excluding, in each case, any area which drains to, or
supplies, any other alternative water supply system).

- irrigation of 104.42 square metres of common landscaped
area on the site

Pool (No. 1) Volume: 37.0 kLs Location: Building1
Pool shaded: no

-

Fire sprinkler system (No. 1) - - -
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(ii) Energy Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) If, in carrying out the development, the applicant installs a ventilation system to service a common area specified in the table
below, then that ventilation system must be of the type specified for that common area, and must meet the efficiency measure
specified.

(b) In carrying out the development, the applicant must install, as the "primary type of artificial lighting" for each common area
specified in the table below, the lighting specified for that common area. This lighting must meet the efficiency measure specified.
The applicant must also install a centralised lighting control system or Building Management System (BMS) for the common area,
where specified.

(c) The applicant must install the systems and fixtures specified in the "Central energy systems" column of the table below. In each
case, the system or fixture must be of the type, and meet the specifications, listed for it in the table.

Common area ventilation system Common area lighting

Common area Ventilation system type Ventilation efficiency
measure

Primary type of artificial
lighting

Lighting efficiency
measure

Lighting control
system/BMS

Car park area ventilation exhaust only carbon monoxide monitor +
VSD fan

light-emitting diode daylight sensor and motion
sensor

No

Lift car (No.1) - - light-emitting diode connected to lift call button No

Lift car (No.2) - - light-emitting diode connected to lift call button No

Comms Room air conditioning system thermostatically controlled light-emitting diode motion sensors No

MSSB Room ventilation exhaust only thermostatically controlled light-emitting diode motion sensors No

Bin 1-2 ventilation exhaust only - light-emitting diode motion sensors No

Spare Bin 1-2 no mechanical ventilation - light-emitting diode manual on / manual off No

Fire Pump Room ventilation supply only interlocked to light light-emitting diode motion sensors No

Bike Store ventilation supply only none ie. continuous light-emitting diode motion sensors No

Common Room air conditioning system time clock or BMS controlled light-emitting diode motion sensors No

PWD- Attached to Common
Room

ventilation exhaust only time clock or BMS controlled light-emitting diode manual on / manual off No

Storage Rooms ventilation exhaust only none ie. continuous light-emitting diode manual on / manual off No

Ground floor lobby type air conditioning system time clock or BMS controlled light-emitting diode motion sensors No

Hallway/lobby type no mechanical ventilation - light-emitting diode motion sensors No
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Central energy systems Type Specification

Lift (No. 1) gearless traction with V V V
F motor and regenerative
drive

Number of levels (including basement): 5

Lift (No. 2) gearless traction with V V V
F motor and regenerative
drive

Number of levels (including basement): 5

Pool (No. 1) Heating source: electric heat
pump

Pump controlled by timer: yes
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4. Commitments for common areas and central systems/facilities for the development (non-building specific)

(b) Common areas and central systems/facilities

(i) Water Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) If, in carrying out the development, the applicant installs a showerhead, toilet, tap or clothes washer into a common area, then that
item must meet the specifications listed for it in the table.

(b) The applicant must install (or ensure that the development is serviced by) the alternative water supply system(s) specified in the
"Central systems" column of the table below. In each case, the system must be sized, be configured, and be connected, as
specified in the table.

(c) A swimming pool or spa listed in the table must not have a volume (in kLs) greater than that specified for the pool or spa in the
table.

(d) A pool or spa listed in the table must have a cover or shading if specified for the pool or spa in the table.

(e) The applicant must install each fire sprinkler system listed in the table so that the system is configured as specified in the table.

(f) The applicant must ensure that the central cooling system for a cooling tower is configured as specified in the table.

Common area Showerheads rating Toilets rating Taps rating Clothes washers rating

All common
areas

4 star (> 4.5 but <= 6 L/min) 4 star 4 star no common laundry facility

(ii) Energy Show on
DA plans

Show on CC/CDC
plans & specs

Certifier
check

(a) If, in carrying out the development, the applicant installs a ventilation system to service a common area specified in the table
below, then that ventilation system must be of the type specified for that common area, and must meet the efficiency measure
specified.

(b) In carrying out the development, the applicant must install, as the "primary type of artificial lighting" for each common area
specified in the table below, the lighting specified for that common area. This lighting must meet the efficiency measure specified.
The applicant must also install a centralised lighting control system or Building Management System (BMS) for the common area,
where specified.

(c) The applicant must install the systems and fixtures specified in the "Central energy systems" column of the table below. In each
case, the system or fixture must be of the type, and meet the specifications, listed for it in the table.
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Central energy systems Type Specification

Alternative energy supply Photovoltaic system Rated electrical output (min): 30.0 peak kW
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Notes

1. In these commitments, "applicant" means the person carrying out the development.

2. The applicant must identify each dwelling, building and common area listed in this certificate, on the plans accompanying any development application, and on the plans and
specifications accompanying the application for a construction certificate / complying development certificate, for the proposed development, using the same identifying letter or
reference as is given to that dwelling, building or common area in this certificate.

3. This note applies if the proposed development involves the erection of a building for both residential and non-residential purposes (or the change of use of a building for both
residential and non-residential purposes). Commitments in this certificate which are specified to apply to a "common area" of a building or the development, apply only to that part of
the building or development to be used for residential purposes.

4. If this certificate lists a central system as a commitment for a dwelling or building, and that system will also service any other dwelling or building within the development, then that
system need only be installed once (even if it is separately listed as a commitment for that other dwelling or building).

5. If a star or other rating is specified in a commitment, this is a minimum rating.

6. All alternative water systems to be installed under these commitments (if any), must be installed in accordance with the requirements of all applicable regulatory authorities. NOTE:
NSW Health does not recommend that stormwater, recycled water or private dam water be used to irrigate edible plants which are consumed raw, or that rainwater be used for
human consumption in areas with potable water supply.

Legend

1. Commitments identified with a " " in the "Show on DA plans" column must be shown on the plans accompanying the development application for the proposed development (if a

development application is to be lodged for the proposed development).

2. Commitments identified with a " " in the "Show on CC/CDC plans and specs" column must be shown in the plans and specifications accompanying the application for a construction

certificate / complying development certificate for the proposed development.

3. Commitments identified with a " " in the "Certifier check" column must be certified by a certifying authority as having been fulfilled. (Note: a certifying authority must not issue an

occupation certificate (either interim or final) for a building listed in this certificate, or for any part of such a building, unless it is satisfied that each of the commitments whose fulfilment
it is required to monitor in relation to the building or part, has been fulfilled).
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Recommended Conditions for DA22/0357 residential flat building (14 apartments & 
swimming pools) and demolition of existing buildings at Lot 354 DP 755701; No. 11 
Murphys Road KINGSCLIFF; Lot 353 DP 755701; No. 9 Murphys Road KINGSCLIFF

"DEFERRED COMMENCEMENT"
This consent shall not operate until the applicant satisfies the consent authority by producing 
satisfactory evidence relating to the matters set out in Schedule "A".  Such evidence is to be provided 
within 2 years of the date of notification.
Upon the consent authority being satisfied as to compliance with the matters set out in Schedule "A".  
The consent shall become operative and take effect from the date of notification under Section 76 of 
the Environmental Planning and Assessment Regulation subject to the conditions set out in Schedule 
"B".

SCHEDULE "A"
Conditions imposed pursuant to Section 4.16(3) of the Environmental Planning and 

Assessment Act, 1979 and Section 76 of the Regulations
1. The applicant is to demonstrate that all outstanding matters identified by Essential Energy in 

relation to the proximity of the proposed development to existing Essential Energy electricity 
infrastructure have been satisfactorily addressed.

SCHEDULE B
NOTE:  THIS PART OF THE CONSENT WILL NOT BECOME OPERABLE UNTIL COUNCIL 
ADVISES THAT THE MATTERS CONTAINED IN SCHEDULE A ARE SATISFIED. 
GENERAL
1. The development shall be completed in accordance with the Statement of Environmental 

Effects; Arboricultural Impact Assessment dated 3.05.2022 prepared by Northern Tree Care; 
Ecological Assessment Report dated 24.10.2022 prepared by Anderson Environmental 
Planning and the plans approved under this consent except where varied by the conditions of 
this consent.

[GEN0005]

Plan Ref Prepared by Date
100-01 Rev H (Site Plan) as annotated in red. Tim Stewart 

Architects
27.10.2022

150-01 Rev F (Demolition Plan) Tim Stewart 
Architects

18.10.2022

200-01 Rev H (General Arrangement Basement) as 
annotated in red.

Tim Stewart 
Architects

18.10.2022

200-02 Rev G (General Arrangement Ground level) as 
annotated in red.

Tim Stewart 
Architects

18.10.2022

200-03 Rev G (General Arrangement Level 1) Tim Stewart 
Architects

18.10.2022

200-04 Rev G (General Arrangement Level 2) Tim Stewart 
Architects

18.10.2022

200-05 Rev H (General Arrangement Level 3) Tim Stewart 
Architects

27.10.2022

200-06 Rev H (General Arrangement Roof) Tim Stewart 
Architects

27.10.2022
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300-01 Rev G (Proposed Elevations) as annotated in 
red.

Tim Stewart 
Architects

18.10.2022

300-02 Rev G (Proposed Elevations) Tim Stewart 
Architects

18.10.2022

400-01 Rev G (Sections Sheet 1) Tim Stewart 
Architects

18.10.2022

400-02 Rev G (Sections Sheet 2) Tim Stewart 
Architects

18.10.2022

400-03 Rev G (Sections Sheet 3) as annotated in red. Tim Stewart 
Architects

18.10.2022

2. The issue of this Development Consent does not certify compliance with the relevant 
provisions of the Building Code of Australia.

[GEN0115]

3. Approval is given subject to the location of, protection of, and/or any necessary approved 
modifications to any existing public utilities situated within or adjacent to the subject property.  
Any necessary adjustment or modification of existing services is to be undertaken in 
accordance with the requirements of the relevant authority, at the Developer's expense.

[GEN0135]

4. The development is to be carried out in accordance with Council's Development Design and 
Construction Specifications.

[GEN0265]

5. The owner is to ensure that the proposed building is constructed in the position and at the 
levels as nominated on the approved plans or as stipulated by a condition of this consent, 
noting that all boundary setback measurements are taken from the real property boundary 
and not from such things as road bitumen or fence lines.

[GEN0300]

6. Prior to demolition work commencing a sign containing the words “DANGER ASBESTOS 
REMOVAL IN PROGRESS” measuring not less than 400mm by 300mm shall be erected in a 
prominent visible location on the site.  The sign shall remain in place until all asbestos has 
been removed from the site.

[GEN0345]

7. Prior to the commencement of construction of the new structure or use of the site a 
‘clearance inspection’ shall be conducted for the site and a ‘clearance certificate’ issued by a 
licensed asbestos assessor or competent person which states that the site ‘does not pose a 
risk to health and safety from exposure to asbestos’ in accordance with Clause 474 of the 
Work Health and Safety Regulation 2017.   A copy of this certificate shall be forwarded to the 
Principal Certifier and Council within 7 days of completion of the 'clearance inspection'.

[GEN0350]

8. Prior to demolition of the structure is commenced all asbestos material shall be identified and 
removed from the site by an asbestos removalist who is licensed to carry out the work by 
SafeWork NSW.  All asbestos waste shall be disposed at a facility that is licensed to receive 
asbestos waste (all receipts related to disposal must be kept on site and provided to a 
Council Authorised Officer upon request).

[GEN0365]
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9. The exportation or importation of waste (including fill or soil) from or to the site must be in 
accordance with the provisions of the Protection of the Environment Operations Act 1997 and 
the NSW Environment Protection Authority “Waste Classification Guidelines”.
The importation of waste to the site is restricted to the following: 
(a) Virgin excavated natural material (as defined in Schedule 1 of the Protection of the 

Environment Operations (POEO) Act);
(b) Any other waste-derived material subject to a resource recovery exemption under Part 9 

Clauses 91 and 92 of the Protection of the Environment Operations (Waste) Regulation 
2014 that is permitted to be used as fill material.

The exportation of waste must be transported to a licenced waste facility or an approved site 
subject to a resource recovery order and exemption.
Any virgin excavated natural material or waste-derived fill material subject to a resource 
recovery exemption must be accompanied by documentation as to the material’s compliance 
and must be provided to the Principal Certifier or Council on request. 

[GENNS01]

10. The basement carpark shall be provided with a system of natural or mechanical exhaust 
ventilation which satisfies the relevant Performance Requirements of part F4 of the National 
Construction Code.

[GENNS01]

11. The two (2) plunge-pools to the east of the site as shown on Dwg. Nos. 100-01 Rev H Site 
Plan dated 27.10.2022 ; 200-01 Rev. H General Arrangement - Basement dated 18.10.2022; 
200-02 Revision G General Arrangement  Ground level dated 18.10.2022; 300-01 Rev G 
Proposed Elevations dated 18.10.2022; and 400-03 Sections Sheet 3 Rev. G dated 
18.10.2022, all prepared by Tim Stewart Architects are not approved by this consent. 

[GENNS02]

12. The removal of all vegetation onsite is authorised by this development consent. The removal 
of Tree. No. 1 Broad-leaved Paperbark (Melaleuca quinquenervia) as identified in 
Arboricultural Impact Assessment Report dated 03 May 2022 prepared by Northern Tree 
Care shall not be undertaken until issue of a Construction Certificate.

[GENNS03]

13. Crown Lands 
The proponent shall not:
• encroach upon the adjoining Crown land,
• remove any vegetation from the Crown Land,
• stockpile materials, equipment or machinery on the Crown Land,
• use the Crown land for access purposes,
• direct stormwater discharges to the Crown Land, or
• use the Crown land as an Asset Protection Zone.
This consent does not approve any direct pedestrian access from the subject site to the 
Crown land to the east.
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14. Asset Protection Zones
Intent of measures: to minimise the risk of bush fire attack and provide protection for 
emergency services personnel, residents and others assisting firefighting activities.
1. From the commencement of building works and in perpetuity, the entire property shall 

be managed as an inner protection area in accordance with the following requirements 
of Appendix 4 of Planning for Bush Fire Protection 2019:
a) tree canopy cover should be less than 15% at maturity;
b) trees at maturity should not touch or overhang the building;
c) lower limbs should be removed up to a height of 2m above the ground;
d) tree canopies should be separated by 2 to 5m; and
e) preference should be given to smooth-barked and evergreen trees.
f) create large discontinuities or gaps in the vegetation to slow down or break the 

progress of fire towards buildings should be provided;
g) shrubs should not be located under trees;
h) shrubs should not form more than 10% ground cover; and
i) clumps of shrubs should be separated from exposed windows and doors by a 

distance of at least twice the height of the vegetation.
j) grass should be kept mown (as a guide, grass should be kept to no more than 

100mm in height); and
k) leaves and vegetation debris should be removed.

Construction Standards
Intent of measures: to minimise the risk of bush fire attack and provide protection for 
emergency services personnel, residents and others assisting firefighting activities.
2. The entire roof and the northern, southern and eastern elevations shall comply with 

section 3 and section 7 (BAL 29) Australian Standard AS3959-2018 ‘Construction of 
buildings in bushfire-prone areas’ or the relevant requirements of the NASH Standard - 
Steel Framed Construction in Bushfire Areas (incorporating amendment A -2015). The 
entire roof and the northern, southern and eastern elevations shall comply with the 
construction requirements in Section 7.5 of ‘Planning for Bush Fire Protection 2019’.

3. The western elevation shall comply with section 3 and section 6 (BAL 19) Australian 
Standard AS3959-2018 'Construction of buildings in bushfire-prone areas' or the 
relevant requirements of the NASH Standard - Steel Framed Construction in Bushfire 
Areas (incorporating amendment A - 2015). The western elevation shall also comply 
with the construction requirements in Section 7.5 of 'Planning for Bush Fire Protection 
2019'.

4. Any proposed structure within 8 metres of the eastern property boundary shall be 
constructed on non1combustible materials.

5. All new fences and/or gates shall comply with Section 7.6 of Planning for Bush Fire 
Protection 2019. New fences and gates are to be made of either hardwood or non-
combustible material. Where a fence or gate is constructed within 6m of the building or 
in areas of BAL-29 or greater, they must be made of non-combustible material only.
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Water and Utility Services
Intent of measures: to minimise the risk of bush fire attack and provide protection for 
emergency services personnel, residents and others assisting firefighting activities.
6. The provision of water, electricity and/or gas shall comply with the following in 

accordance with Table 7.4a of Planning for Bush Fire Protection 2019:
a) reticulated water is to be provided to the development where available,
b) all above-ground water service pipes external to the building are metal, including 

and up to any taps,
c) where practicable, electrical transmission lines are underground,
d) reticulated or bottled gas is installed and maintained in accordance with AS/NZS 

1596:2014 and the requirements of relevant authorities, and metal piping is used,
e) all fixed gas cylinders are kept clear of all flammable materials to a distance of 

10m and shielded on the hazard side,
f) connections to and from gas cylinders are metal,
g) polymer sheathed flexible gas supply lines are not used, and 
h) above-ground gas service pipes are metal, including and up to any outlets.

Landscaping Assessment
Intent of measures: to minimise the risk of bush fire attack and provide protection for 
emergency services personnel, residents and others assisting firefighting activities.
7. Landscaping within the required asset protection zone shall comply with the 

requirements of Table 7.4a and Appendix 4 of Planning for Bush Fire Protection 2019.
[GENNS05]

PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE
15. The developer shall provide 36 parking spaces including parking for the disabled (as 

required) in accordance with Tweed Shire Council Development Control Plan Part A2 - Site 
Access and Parking Code.
Full design detail of the proposed parking and manoeuvering areas including integrated 
landscaping shall be submitted to the Certifier (Council or a Registered Certifier) with the 
Construction Certificate application or the Subdivision Works Certificate application.
The off street car parks shall provide a finished surface compliant with Council’s DCP A2 
“Site Access and Parking Code” current version.

[PCC0065]

16. Section 7.11 Contributions
Payment of the following contributions pursuant to Section 7.11 of the Act and the relevant 
Contribution Plan.
A Construction Certificate shall NOT be issued by a Certifying Authority unless all Section 7.11 
Contributions have been paid and the Certifying Authority has sighted Council's receipt 
confirming payment.
a. Contribution Plan No 4 - Tweed Road Contribution Plan:

40.3 trips @ $1,384.00 per trip
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($1,137.00 base rate + $247.00 indexation) $55,775.20
CP04 Road Contributions (6-Kingscliff)

b. Contribution Plan No 5 - Local Open Space:
9.5 ETs @ $732.00 per ET
($502.00 base rate + $230.00 indexation) $6,954.00
CP05 (Local OS) Casual Open Space

c. Contribution Plan No 5 - Local Open Space:
9.5 ETs @ $838.00 per ET
($575.00 base rate + $263.00 indexation) $7,961.00
CP05 (Local OS) Structured Open Space

d. Contribution Plan No 11 - Tweed Shire Library Facilities:
9.5 ETs @ $1,007.00 per ET
($792.00 base rate + $215.00 indexation) $9,566.50
CP11 Libraries

e. Contribution Plan No 12 - Bus Shelters:
9.5 ETs @ $76.00 per ET
($60.00 base rate + $16.00 indexation) $722.00
CP12 Bus Shelters

f. Contribution Plan No 13 - Eviron Cemetery:
9.5 ETs @ $143.00 per ET
($101.00 base rate + $42.00 indexation) $1,358.50
CP13 Cemeteries

g. Contribution Plan No 15 - Developer Contributions for Community Facilities:
9.5 ETs @ $2,083.00 per ET
($2,083.00 base rate + $0.00 indexation) $19,788.50
CP15 Comm Facilities

h. Contribution Plan No 18 - Council Administration Offices and Technical Support Facilities:
9.5 ETs @ $2,252.11 per ET
($1,759.90 base rate + $492.21 indexation) $21,395.04
CP18 Council Admin Facilities

i. Contribution Plan No 22 - Cycleways:
9.5 ETs @ $568.00 per ET
($447.00 base rate + $121.00 indexation) $5,396.00
CP22 Cycleways
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j. Contribution Plan No 26 - Shirewide Regional Open Space:
9.5 ETs @ $1,311.00 per ET
($1,031.00 base rate + $280.00 indexation) $12,454.50
CP26 (Regional OS) Casual

k. Contribution Plan No 26 - Shirewide Regional Open Space:
9.5 ETs @ $4,601.00 per ET
($3,619.00 base rate + $982.00 indexation) $43,709.50
CP26 (Regional OS) Structured

A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED TO THIS CONSENT 
MUST BE PROVIDED AT THE TIME OF PAYMENT.
These charges include indexation provided for in the Section 7.11 Contribution Plan and will 
remain fixed for a period of 12 months from the date of this consent and thereafter in 
accordance with the rates in the relevant Plan as at the date the condition is imposed (which 
may have been indexed or varied from the original contribution rates in the Plan by a clause 
adopted in the Plan).
A copy of the Section 7.11 contribution plans may be inspected at the Civic and Cultural 
Centres, Tumbulgum Road, Murwillumbah and Brett Street, Tweed Heads.
NOTE: All Section 7.11 Contribution payments are non-refundable.

[PCC0215]

17. A certificate of compliance (CC) under Sections 305, 306 and 307 of the Water Management 
Act 2000 is to be obtained from Council to verify that the necessary requirements for the 
supply of water and sewerage to the development have been made with the Tweed Shire 
Council.
Pursuant to Clause 146 of the Environmental Planning and Assessment Regulations, 2000, a 
Construction Certificate shall NOT be issued by a Certifying Authority unless all Section 64 
Contributions have been paid and the Certifying Authority has sighted Council's "Certificate of 
Compliance" signed by an authorised officer of Council. 
BELOW IS ADVICE ONLY
The Section 64 Contributions for this development at the date of this approval have been 
estimated as: 
Water: 7.38 ET @ $11,728.00 = $86,552.65
Sewer: 12.0 ET @ $7,585.00 = $91,020.00

[PCC0265]

18. In accordance with Section 6.14 of the Environmental Planning and Assessment Act 1979 
(as amended), a Construction Certificate for BUILDING WORKS OR Subdivision Works 
Certificate for SUBDIVISION WORKS shall NOT be issued until any Long Service Levy 
payable under Section 34 of the Building and Construction Industry Long Service Payments 
Act, 1986 (or where such levy is payable by instalments, the first instalment of the levy) has 
been paid (as applicable).  Council is authorised to accept payment.  Where payment has 
been made elsewhere, proof of payment is to be provided.

[PCC0285]
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19. Application shall be made to Tweed Shire Council under Section 138 of the Roads Act 1993 
for works pursuant to this consent located within the road reserve.  Application shall include 
(but not limited to) engineering plans and specifications undertaken in accordance with 
Councils Development Design and Construction Specifications for the following required 
works:
(a) Vehicular access from Murphys Road (including the proposed entry/exit driveway, 

ramp(s); kerb gutter, concrete footpath and road pavement)
(b) Construction of a 1.2m wide concrete footpath along the full frontage of the site
The above mentioned engineering plan submission must include copies of compliance 
certificates relied upon and details relevant to but not limited to the following:

 Road works/furnishings

 Stormwater drainage

 Water and sewerage works

 Sediment and erosion control plans

 Location of all services/conduits

 Traffic Control Plan (as applicable)
[PCC0895]

20. Council will not permit ground anchors (to retain sacrificial sheet piling for basement 
excavations) within Council or neighbouring private property or within 200mm of the subject 
site’s property boundary, without prior consent from Council or the applicable neighbouring 
property owner being obtained.  If the land is owned by Council, approval is required from the 
General Manager or his delegate.
Prior to the issue of a Construction Certificate for the basement, the Proponent must enter into 
a contract regarding liability for the ground anchors and lodge an application under Section 
138 of the Roads Act (with applicable fee) plus a bond for each road frontage (as per Council's 
current fees and charges).  This bond will be refunded upon the removal of the ground anchors 
to the satisfaction of Council.  If the ground anchors are not removed prior to the occupation/use 
of the development, the bond shall be forfeited to Council.

[PCC0955]

21. Permanent stormwater quality treatment shall be provided in accordance with the following:
(a) The Construction Certificate Application shall include a detailed Stormwater 

Management Plan (SWMP) for the occupational or use stage of the development in 
accordance with Section D7.B2 of Councils Development Design Specification D7 - 
Stormwater Quality.

(b) Permanent stormwater quality treatment shall comply with Councils Development 
Design Specification D7 - Stormwater Quality.

(c) The stormwater and site works shall incorporate Water Sensitive Urban Design 
principles and where practical, integrated water cycle management.   
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(d) Specific Requirements to be detailed within the Construction Certificate application 
include:
(i) Shake down area along the haul route immediately before the intersection with the 

road reserve. 
[PCC1105]

22. Disposal of stormwater by means of infiltration devices must be carried out in accordance 
with Section D7.09 of Tweed Shire Councils Development Design and Construction 
Specification - Stormwater Quality.
Surcharge overflow from the infiltration area to the street gutter must occur by visible surface 
flow, not piped.

[PCC1125]

23. Stormwater
(a) Details of the proposed roof water disposal, including surcharge overland flow paths are 

to be submitted to and approved by the Certifier (Council or a Registered Certifier) prior 
to the issue of a Construction Certificate.  These details shall include likely landscaping 
within the overland flow paths.

(b) Disposal of stormwater by means of infiltration devices must be carried out in 
accordance with Section D7.09 of Tweed Shire Council's Development Design and 
Construction Specification - Stormwater Quality.

(c) All roof water shall be discharged to infiltration pits located wholly within the subject 
allotment.

(d) The infiltration rate for sizing infiltration devices shall be 3m per day:
* As a minimum requirement, infiltration devices are to be sized to accommodate 

the ARI 3 month storm (deemed to be 40% of the ARI one year event) over a 
range of storm durations from 5 minutes to 24 hours and infiltrate this storm within 
a 24 hour period, before surcharging occurs.

(e) Surcharge overflow from the infiltration area to the street gutter, inter-allotment or public 
drainage system must occur by visible surface flow, not piped. 

(f) Runoff other than roof water must be treated to remove contaminants prior to entry into 
the infiltration areas (to maximise life of infiltration areas between major 
cleaning/maintenance overhauls). 

(g) If the site is under strata or community title, the community title plan is to ensure that the 
infiltration areas are contained within common land that remain the responsibility of the 
body corporate (to ensure continued collective responsibility for site drainage). 

(h) All infiltration devices are to be designed to allow for cleaning and maintenance 
overhauls.

(i) All infiltration devices are to be designed by a suitably qualified Engineer taking into 
account the proximity of the footings for the proposed/or existing structures on the 
subject property, and existing or likely structures on adjoining properties.

(j) All infiltration devices are to be designed to withstand loading from vehicles during 
construction and operation of the development.

(k) All infiltration devices are to be located clear of stormwater or sewer easements.
[PCC1135]
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24. Erosion and Sediment Control shall be provided in accordance with the following:
(a) The Construction Certificate Application must include a detailed Erosion and Sediment 

Control Plan prepared in accordance with Section D7.07 of Development Design 
Specification D7 - Stormwater Quality.

(b) Construction phase erosion and sediment control shall be designed, constructed and 
operated in accordance with Tweed Shire Council Development Design Specification 
D7 - Stormwater Quality and its Annexure A - “Code of Practice for Soil and Water 
Management on Construction Works”.

[PCC1155]

25. Medium density/integrated developments, excluding developments containing less than four 
attached or detached dwellings and having a Building Code classification of 1a, will be 
required to provide a single bulk water service at the road frontage.  Individual metering 
beyond this point shall be managed by occupants. An application for the bulk meter shall be 
made to the supply authority detailing the size in accordance with Plumbing Code of Australia 
(PCA) and BCA requirements.
Note:  The Environmental Planning and Assessment Act, 1979 (as amended) makes no 
provision for works under the Water Management Act, 2000 to be certified by an Accredited 
Certifier.

[PCC1185]

26. An application shall be lodged together with any prescribed fees including inspection fees 
and approved by Tweed Shire Council under Section 68 of the Local Government Act for any 
water, sewerage, on site sewerage management system or drainage works including 
connection of a private stormwater drain to a public stormwater drain, installation of 
stormwater quality control devices or erosion and sediment control works, prior to the issue of 
a construction certificate.

[PCC1195]

27. Where any existing sewer junctions are to be disused on the site, the connection point shall 
be permanently removed by Council staff.  Applications shall be made to Tweed Shire 
Council and include the payment of fees in accordance with Councils adopted fees and 
charges.

[PCC1235]

28. If the development is likely to disturb or impact upon water or sewer infrastructure (eg: 
extending, relocating or lowering of pipeline), written confirmation from the service provider 
that they have agreed to the proposed works must be submitted to the Certifier (Council or a 
Registered Certifier) prior to the issue of a Construction Certificate or any works 
commencing, whichever occurs first.
Applications for these works must be submitted on Council's standard Section 68 Application 
form accompanied by the required attachments and the prescribed fee.  The arrangements 
and costs associated with any adjustment to water and wastewater infrastructure shall be borne 
in full by the applicant/developer.
The Section 68 Application must be approved by Council prior to the associated Construction 
Certificate being issued.

[PCC1310]

29. Prior to the issue of a Construction Certificate, a detailed plan of landscaping shall be 
submitted to Council and approved by Council's General Manager or delegate. The detailed 
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plan of landscaping is NOT to include any direct pedestrian access to adjoining Crown land. 
The detailed plan of landscaping shall include the following: 
a. 100% locally occurring Australian coastal native species within 10 metres of the 

adjacent public reserve Lot 3 DP1276752 to the east.
b. A minimum of 80% locally occurring Australian native species and maximum of 20% 

non-locally occurring Australian native species to apply to all trees elsewhere.
c. A minimum of 80% locally occurring Australian native species and maximum of 20% 

Australian native or exotic species to apply to other plants (shrubs, ground cover and 
similar) elsewhere.

d. Include a minimum of three (3) local coastal native tree species of minimum 100 Litre 
stock size as compensatory plantings to be positioned to the Murphys Road frontage of 
the site comprising any of the following species unless otherwise approved by Council’s 
General Manager or delegate:
 Acronychia imperforata (Fraser Island Apple)
 Banksia integrifolia (Coastal Banksia)
 Syzygium hemilampra (Blush Satinash)

e. No environmental weed species.
[PCCNS01]

30. In regards to the works to be carried out under section 138 of the Roads Act and section 68 
of the Local Government Act, prior to the issue of an Occupation Certificate a Defects 
Liability Bond (in cash or unlimited time Bank Guarantee) shall be lodged with Council.
The bond shall be based on 5% of the value of the public infrastructure works approved 
under Section 138 of the Roads Act and Section 68 of the Local Government Act (as set out 
in Councils Fees and Charges current at the time of payment) which will be held by Council 
for a period of 6 months from the date on which the Occupation Certificate is issued.
It is the responsibility of the Proponent to apply for refund following the remedying of any 
defects arising within the 6 month period.

[PCCNS02]

PRIOR TO COMMENCEMENT OF WORK
31. The proponent shall accurately locate and identify any existing sewer main, stormwater line 

or other underground infrastructure within or adjacent to the site and the Principal Certifier 
advised of its location and depth prior to commencing works and ensure there shall be no 
conflict between the proposed development and existing infrastructure prior to start of any 
works.

[PCW0005]

32. The erection of a building in accordance with a development consent must not be 
commenced until:
(a) a construction certificate for the building work has been issued by the consent authority, 

the council (if the council is not the consent authority) or a registered certifier, and
(b) the person having the benefit of the development consent has:

(i) appointed a principal certifier for the building work, and
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(ii) notified the principal certifier that the person will carry out the building work as an 
owner-builder, if that is the case, and

(c) the principal certifier has, no later than 2 days before the building work commences:
(i) notified the consent authority and the council (if the council is not the consent 

authority) of his or her appointment, and
(ii) notified the person having the benefit of the development consent of any critical 

stage inspections and other inspections that are to be carried out in respect of the 
building work, and

(d) the person having the benefit of the development consent, if not carrying out the work 
as an owner-builder, has:
(i) appointed a principal contractor for the building work who must be the holder of a 

contractor licence if any residential work is involved, and
(ii) notified the principal certifier of any such appointment, and
(iii) unless that person is the principal contractor, notified the principal contractor of 

any critical stage inspection and other inspections that are to be carried out in 
respect of the building work.

[PCW0215]

33. Prior to work commencing, a "Notice of Commencement of Building or Subdivision Work and 
Appointment of Principal Certifier" shall be submitted to Council at least 2 days prior to work 
commencing.

[PCW0225]

34. Residential building work:
(a) Residential building work within the meaning of the Home Building Act 1989 must not be 

carried out unless the registered certifying authority for the development to which the 
work relates (not being the council) has given the council written notice of the following 
information:
(i) in the case of work for which a principal contractor is required to be appointed:

* in the name and licence number of the principal contractor, and
* the name of the insurer by which the work is insured under Part 6 of that Act,

(ii) in the case of work to be done by an owner-builder:
* the name of the owner-builder, and
* if the owner-builder is required to hold an owner builder permit under that Act, 

the number of the owner-builder permit.
(b) If arrangements for doing the residential building work are changed while the work is in 

progress so that the information notified under subclause (1) becomes out of date, 
further work must not be carried out unless the registered certifying authority for the 
development to which the work relates (not being the council) has given the council 
written notice of the updated information.

[PCW0235]

35. A temporary builder's toilet is to be provided prior to commencement of work at the rate of 
one closet for every 15 persons or part of 15 persons employed at the site.  Each toilet 
provided must be:
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(a) a standard flushing toilet connected to a public sewer, or
(b) if that is not practicable, an accredited sewage management facility approved by the 

council
[PCW0245]

36. Where prescribed by the provisions of the Environmental Planning and Assessment 
Regulation 2021, a sign must be erected in a prominent position on any site on which 
building work, subdivision work or demolition work is being carried out:
(a) showing the name, address and telephone number of the principal certifier for the work, 

and
(b) showing the name of the principal contractor (if any) for any building work and a 

telephone number on which that person may be contacted outside working hours, and
(c) stating that unauthorised entry to the site is prohibited.
Any such sign is to be maintained while the building work, subdivision work or demolition 
work is being carried out, but must be removed when the work has been completed.

[PCW0255]

37. A Dilapidation Report detailing the current general condition (including the structural 
condition) of the adjoining buildings/sites, infrastructure and driveways is to be prepared and 
certified by a suitably qualified and experienced structural engineer.  The Report (supported 
by recent photos) is to be submitted to and accepted by the Principal Certifier (and a copy of 
the report provided to the respective property owner) prior to commencement of ANY works 
on the site.

[PCW0775]

38. Prior to commencement of work on the site all erosion and sedimentation control measures 
are to be installed and operational including the provision of a "shake down" area, where 
required.  These measures are to be in accordance with the approved erosion and 
sedimentation control plan and adequately maintained throughout the duration of the 
development.
In addition to these measures the core flute sign provided with the stormwater approval under 
Section 68 of the Local Government Act is to be clearly displayed on the most prominent 
position of the sediment fence or erosion control device which promotes awareness of the 
importance of the erosion and sediment controls provided.
This sign is to remain in position for the duration of the project.

[PCW0985]

39. An application to connect to Council's sewer or carry out plumbing and drainage works, 
together with any prescribed fees including inspection fees, is to be submitted to and 
approved by Council prior to the commencement of any building works on the site.

[PCW1065]

40. Notwithstanding the issue of this development consent, separate consent from Council under 
Section 138 of the Roads Act 1993, must be obtained prior to any works taking place on a 
public road including the construction of a new (or modification of the existing) driveway 
access (or modification of access).  
Applications for consent under Section 138 must be submitted on Council’s standard 
application form and be accompanied by the required attachments and prescribed fee.

[PCW1170]
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41. Prior to any soil being extracted from site, the Developer must advise Council of the 
proposed haul route and intended destination. No material can leave site until the proposed 
route and destination have been endorsed by the General Manager or his delegate.

[PCWNS01]

42. Vegetation protection fencing in accordance with Australian Standard AS4970:2009 
Protection of trees on development sites shall be erected in the following areas of the site 
prior to the commencement of demolition works unless a Construction Certificate has been 
issued: 
a. Along the entire length of the eastern property boundary line; and
b. Around the tree protection zone of Tree No. 1 Broad-leaved Paperbark (Melaleuca 

quinquenervia) as identified in Arboricultural Impact Assessment Report dated 03 May 
2022 prepared by Northern Tree Care.

Vegetation protection fencing shall remain for the duration of the demolition works period 
unless otherwise approved by Council’s General Manager or delegate.

[PCWNS02]

43. Prior to commencement of works, vegetation protection fencing in accordance with Australian 
Standard AS4970:2009 Protection of trees on development sites shall be installed along the 
entire length of the eastern property boundary line to the satisfaction of Council’s General 
Manager or delegate. Vegetation protection fencing shall remain for the duration of the 
construction period unless otherwise approved by Council’s General Manager or delegate

[PCWNS03]

DURING CONSTRUCTION
44. All proposed works are to be carried out in accordance with the conditions of development 

consent, any approved Management Plans, approved Construction Certificate, drawings and 
specifications.

[DUR0005]

45. Should any Aboriginal object or cultural heritage (including human remains) be discovered all 
site works must cease immediately and the Tweed Byron Local Aboriginal Land Council 
(TBLALC) Aboriginal Sites Officer (on 07 5536 1763) are to be notified.  The find is to be 
reported to the Biodiversity and Conservation Division of the NSW Department of Planning, 
Industry and Environment.  No works or development may be undertaken until the required 
investigations have been completed and any permits or approvals obtained, where required, 
in accordance with the National Parks and Wildlife Act, 1974.

[DUR0025]

46. Commencement of work, including the switching on and operation of plant, machinery and 
vehicles is limited to the following hours, unless otherwise permitted by Council:
Monday to Saturday from 7.00am to 6.00pm
No work to be carried out on Sundays or Public Holidays
The proponent is responsible to instruct and control subcontractors regarding hours of work.

[DUR0205]
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47. All reasonable steps shall be taken to muffle and acoustically baffle all plant and equipment.  
In the event of complaints from the neighbours, which Council deem to be reasonable, the 
noise from the construction site is not to exceed the following:
A. Short Term Period - 4 weeks.

LAeq, 15 min noise level measured over a period of not less than 15 minutes when the 
construction site is in operation, must not exceed the background level by more than 
20dB(A) at the boundary of the nearest likely affected residence.

B. Long term period - the duration.
LAeq, 15 min noise level measured over a period of not less than 15 minutes when the 
construction site is in operation, must not exceed the background level by more than 
15dB(A) at the boundary of the nearest affected residence.

[DUR0215]

48. All building work (other than work relating to the erection of a temporary building) must be 
carried out in accordance with the requirements of the Building Code of Australia (as in force 
on the date the application for the relevant construction certificate was made).

[DUR0375]

49. Building materials used in the construction of the building are not to be deposited or stored 
on Council's footpath or road reserve, unless prior approval is obtained from Council.

[DUR0395]

50. The Registered Certifier is to be given a minimum of 48 hours notice prior to any critical stage 
inspection or any other inspection nominated by the Registered Certifier via the notice under 
Section 6.6 of the Environmental Planning and Assessment Act 1979.  

[DUR0405]

51. It is the responsibility of the applicant to restrict public access to the construction works site, 
construction works or materials or equipment on the site when construction work is not in 
progress or the site is otherwise unoccupied in accordance with SafeWork NSW 
requirements and Work Health and Safety Regulation 2017. 

[DUR0415]

52. All demolition work is to be carried out in accordance with the provisions of Australian 
Standard AS 2601 "The Demolition of Structures" and to the relevant requirements of the 
WorkCover NSW, Work Health and Safety Regulation 2017.
The proponent shall also observe the guidelines set down under the Department of Environment 
and Climate Change publication, “A Renovators Guide to the Dangers of Lead” and the 
Workcover Guidelines on working with asbestos.

[DUR0645]

53. Minimum notice of five working days shall be given to Tweed Shire Council for the permanent 
removal of any disused sewer junctions.  Tweed Shire Council staff shall undertake the works 
in accordance with the application lodged and upon excavation of the service by the 
developer.

[DUR0675]

54. The use of vibratory compaction equipment (other than hand held devices) within 100m of 
any existing dwelling house, building or structure is strictly prohibited.

[DUR0815]
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55. The development is to be carried out in accordance with the current BASIX certificate and 
schedule of commitments approved in relation to this development consent.

[DUR0905]

56. No soil, sand, gravel, clay or other material shall be disposed of off the site without the prior 
written approval of Tweed Shire Council's General Manager or his delegate.

[DUR0985]

57. The surrounding road carriageways are to be kept clean of any material carried onto the 
roadway by construction vehicles.  Any work carried out by Council to remove material from 
the roadway will be at the Developers expense and any such costs are payable prior to the 
issue of a Subdivision Certificate/Occupation Certificate.

[DUR0995]

58. All work associated with this approval is to be carried out so as not to impact on the 
neighbourhood, adjacent premises or the environment.  All necessary precautions, covering 
and protection shall be taken to minimise impact from: 

 Noise, water or air pollution.

 Dust during filling operations and also from construction vehicles.

 Material removed from the site by wind.
[DUR1005]

59. The burning off of trees and associated vegetation felled by clearing operations or builders 
waste is prohibited.  Such materials shall either be recycled or disposed of in a manner 
acceptable to Councils General Manager or his delegate.

[DUR1015]

60. All practicable measures must be taken to prevent and minimise harm to the environment as 
a result of the construction, operation and, where relevant, the decommissioning of the 
development.

[DUR1025]

61. Access to the building for people with disabilities shall be provided and constructed in 
accordance with the requirements of Section D of the Building Code of Australia. Particular 
attention is to be given to the deemed-to-satisfy provisions of Part D-3, table D3.1 and their 
requirement to comply with AS1428.

[DUR1685]

62. Pursuant to the provisions of the Disability Discrimination Act, 1992 (Commonwealth) the 
design of the proposed development shall facilitate access for the disabled in accordance 
with the relevant provisions of AS1428- Design for Access and Mobility.

[DUR1725]

63. A concrete footpath 1.2 metres wide is to be constructed on a compacted base along the 
entire frontage of the site to Murphys Road in accordance with Councils Development Design 
and Construction Specifications and Standard Drawing SD013.
24 hours notice is to be given to Council's Development Engineering Unit before placement of 
concrete to enable formwork and subgrade to be inspected.

[DUR1735]

64. Any damage caused to public infrastructure (roads, footpaths, water and sewer mains, power 
and telephone services etc) during construction of the development shall be repaired in 
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accordance with Councils Development Design and Construction Specifications prior to the 
issue of a Subdivision Certificate and/or prior to any use or occupation of the buildings.

[DUR1875]

65. Where existing kerb or footpath is to be removed for driveway laybacks, stormwater 
connections, kerb ramps or any other reason, the kerb or footpath must be sawcut on each 
side of the work to enable a neat and tidy joint to be constructed.

[DUR1905]

66. Swimming Pools (Building)
(a) The swimming pool is to be installed and access thereto restricted in accordance with 

Australian Standard AS 1926.1 - 2012 & AS 1926.3 -2010 & AS 1926.2-2007, the 
Swimming Pools Act 1992 and the Swimming Pools Regulation 2008.

(b) Swimming pools shall have suitable means for the drainage and disposal of overflow 
water.

(c) The pool pump and filter is to be enclosed and located in a position so as not to cause a 
noise nuisance to adjoining properties.

(d) Warning notices are to be provided in accordance with Part 3 of the Swimming Pools 
Regulation 2008.

(e) Once your pool or spa is complete please register it at 
www.swimmingpoolregister.nsw.gov.au.

[DUR2075]

67. Backwash from the swimming pool is to be connected to the sewer in accordance with 
Australian Standard AS 3500.2 Section 10.9.

[DUR2085]

68. The builder must provide an adequate trade waste service to ensure that all waste material is 
suitably contained and secured within an area on the site, and removed from the site at 
regular intervals for the period of construction/demolition to ensure no material is capable of 
being washed or blown from the site.

[DUR2185]

69. The builder must provide an adequate trade waste service to ensure that all waste material is 
suitably contained and secured within an area on the site, and removed from the site at 
regular intervals for the period of construction/demolition to ensure no material is capable of 
being washed or blown from the site.

[DUR2185]

70. Appropriate arrangements to the satisfaction of Council's General Manager or his delegate 
shall be provided for the storage and removal of garbage and other waste materials. A 
screened, graded and drained garbage storage area shall be provided within the boundary.

[DUR2205]

71. During construction, a “Satisfactory Inspection Report” is required to be issued by Council for 
all s68h2 permanent Stormwater Quality Control Devices, prior to backfilling.  The proponent 
shall liaise with Councils Engineering Division to arrange a suitable inspection.

[DUR2445]

72. Council is to be given 24 hours notice for any of the following inspections prior to the next 
stage of construction:
(a) internal drainage, prior to slab preparation;
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(b) water plumbing rough in, and/or stackwork prior to the erection of brick work or any wall 
sheeting;

(c) external drainage prior to backfilling.
(d) completion of work and prior to occupation of the building.

[DUR2485]

73. Plumbing
(a) A plumbing permit is to be obtained from Council prior to commencement of any 

plumbing and drainage work.
(b) The whole of the plumbing and drainage work is to be completed in accordance with the 

requirements of the Plumbing Code of Australia and AS/NZS 3500.
[DUR2495]

74. An isolation cock is to be provided to the water services for each unit in a readily accessible 
and identifiable position.

[DUR2505]

75. Back flow prevention devices shall be installed wherever cross connection occurs or is likely 
to occur.  The type of device shall be determined in accordance with AS 3500.1 and shall be 
maintained in working order and inspected for operational function at intervals not exceeding 
12 months in accordance with Section 4.7.2 of this Standard.

[DUR2535]

76. Overflow relief gully is to be located clear of the building and at a level not less than 150mm 
below the lowest fixture within the building and 75mm above finished ground level.

[DUR2545]

77. All new hot water installations shall deliver hot water at the outlet of sanitary fixtures used 
primarily for personal hygiene purposes at a temperature not exceeding:-
* 45ºC for childhood centres, primary and secondary schools and nursing homes or similar 

facilities for aged, sick or disabled persons; and
* 50ºC in all other classes of buildings. 
A certificate certifying compliance with the above is to be submitted by the licensed plumber 
on completion of works.

[DUR2555]

78. The Applicant shall submit the appropriate ‘Application for Water Service Connection’ form to 
Council’s Water Unit to facilitate a property service water connection for proposed Lot(s) 353 
& 354 DP 755701, from the existing water main in Murphys Road. The connection shall be 
undertaken by Tweed Shire Council, with all applicable costs and application fees paid by the 
Applicant.

[DUR2800]

79. Swimming pool pumps, air conditioning units, heat pump water systems and the like shall be 
located, installed and operated so as not to be heard in a habitable room of a residence 
during restricted hours or where it would create offensive noise as defined within the NSW 
Protection of the Environment Operations (Noise Control) Regulation 2017.

[DUR2835]

80. Written notice shall be provided to the ‘regulator’ at least 5 days before the removalist 
commences licensed asbestos removal work in accordance with Clause 466 of the Work 
Health and Safety Regulation 2017.

Page 95 of 479



[DUR2840]

81. The occupier of any premises in or on which a swimming pool (not including a spa pool) is 
being constructed must ensure that a sign is erected and maintained that:
(a) bears a notice containing the words “This swimming pool is not to be occupied or used”, 

and
(b) is located in a prominent position in the immediate vicinity of that swimming pool, and
(c) continues to be erected and maintained until a relevant occupation certificate or a 

certificate of compliance has been issued for that swimming pool.
Maximum penalty: 5 penalty units.
Note. The signage requirements in subclause (3) are in addition to any signage that may be required under the 
Environmental Planning and Assessment Act 1979 or any other Act.

[DUR2845]

82. Works in the vicinity of public infrastructure must comply with the following requirements;
a) No portion of any habitable structure may be erected within any easement or within one 

metre where no easement exists for public infrastructure over the subject site. All 
structures shall be designed and sited such that all structure loads will be transferred to 
the foundation material outside of the zone of influence of any public infrastructure. 

b) Retaining walls are only permitted over the public sewer at the site boundaries. The 
structure must be designed to provide structural bridging over the pipe, as specified by 
Council, so as not to impose load on the pipe and to facilitate maintenance of the pipe 
without adverse effects on the wall's structural integrity and stability.

c) Surface treatment over the sewer pipe shall be limited to soft landscaping, non-
interlocking paving, concrete slab with construction joints along the alignment of the 
sewer easement (or one metre from the sewer if no easement exists) or similar treatments 
as specified by Council officers, to allow ready access to the pipe for excavation. Council 
will not be responsible for the reinstatement of plantings, unauthorised structures or 
decorative surfacing in the vicinity of the pipe in the event of pipe excavation or other 
maintenance works.

c) Any fencing erected across the sewer main shall be designed and constructed with 
removable panels and footings located at least 1.0 metres horizontally clear of sewer 
main.

d) Trees and other landscaping that will grow to over one metre in height at maturity are not 
permitted to be planted within the sewer easement or within one metre of the sewer if no 
easement exists, to prevent the tree roots intruding into sewer mains and internal sewer 
pipes.  Landscaping over the sewer shall be of a minor nature designed to ensure they 
do not damage or interfere with any part of the pipeline. 

e) Deep soil planting zones are not permitted within the sewer easement or within one metre 
of the sewer if no easement exists, to ensure adequate protection of council’s public 
sewer infrastructure.

[DURNS01]

PRIOR TO ISSUE OF OCCUPATION CERTIFICATE
83. All works shall be undertaken generally in accordance with Section 10.0 Recommendations 

in Ecological Assessment Report dated 24 October 2022 prepared by Anderson 
Environmental Planning unless otherwise specified in this consent.
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84. Prior to issue of an Occupation Certificate, all works/actions/inspections etc required at that 
stage by other conditions or any approved Management Plans or the like shall be completed 
in accordance with those conditions or plans.

[POC0005]

85. A person must not commence occupation or use of the whole or any part of a new building or 
structure (within the meaning of Section 6.9 and 6.10 unless an occupation certificate has 
been issued in relation to the building or part (maximum 25 penalty units).

[POC0205]

86. An occupation certificate is not to be issued until a fire safety certificate has been issued for 
the building to the effect that each required essential fire safety measure has been assessed 
by a properly qualified person and was found, when it was assessed, to be capable of 
performing to at least the standard required by the current Fire Safety Schedule for the 
building.

[POC0225]

87. Prior to the issue of an occupation certificate,
(a) Certification of termite protection methods performed by the person carrying out the 

works is to be submitted to the Principal Certifier; and
(b) A durable notice must be permanently fixed to the building in a prominent location, such 

as in the electrical meter box indicating:-
(i) the method of protection; and
(ii) the date of installation of the system; and
(iii) where a chemical barrier is used, its life expectancy as listed on the National 

Registration Authority label; and
(iv) the need to maintain and inspect the system on a regular basis.

[POC0235]

88. Prior to the issue of an occupation certificate adequate proof and/or documentation is to be 
submitted to the Principal Certifier to identify that all commitment on the BASIX "Schedule of 
Commitments" have been complied with.

[POC0435]

89. Prior to the issue of an Occupation Certificate, the applicant shall produce a copy of the 
“Satisfactory Inspection Report” issued by Council for all works required under Section 138 of 
the Roads Act 1993.

[POC0745]

90. Redundant road pavement, kerb and gutter or foot paving including any existing disused 
vehicular laybacks/driveways or other special provisions shall be removed and the area 
reinstated to match adjoining works in accordance with Councils Development Design and 
Construction Specifications.

[POC0755]

91. Upon completion of all works on the site and prior to the issue of an Occupation Certificate, a 
further dilapidation report is to be prepared and certified by a suitably qualified and 
experienced structural engineer detailing the condition including the structural condition of the 
adjoining buildings/sites, infrastructure and roads.  The dilapidation reports shall take into 
consideration the findings of the original reports and advise if any damages have occurred 
that could be attributed to the work the subject of this development consent.  If damages 

Page 97 of 479



have occurred the Principal Certifier is to be provided with evidence that the damages have 
been satisfactorily repaired prior to the issue of an Occupation Certificate.
A copy of the dilapidation report is to be provided to the Principal Certifier/Council.

[POC0825]

92. The lots are to be consolidated into one lot under one title.  The plan of consolidation shall be 
registered with NSW Land Registry Services (formerly Land and Property Information (LPI)), 
prior to issue of an Occupation Certificate.

[POC0855]

93. Upon completion of the pool the builder is to submit to the Principal Certifier a certificate 
stating that the “Water Recirculation System” has been installed in accordance with AS 
1926.3-2010.

[POC0905]

94. Prior to the issue of an Occupation Certificate, the applicant shall produce a copy of the 
“Satisfactory Inspection Report” issued by Council for all s68h2 permanent Stormwater 
Quality Control Devices.

[POC0985]

95. Prior to the occupation or use of any building and prior to the issue of any occupation 
certificate, a final inspection report is to be obtained from Council in relation to the plumbing 
and drainage works.

[POC1045]

96. The swimming pool or spa is required to be registered at 
www.swimmingpoolregister.nsw.gov.au prior to the issue of any occupation certificate for the 
swimming pool or spa.

[POC1100]

97. Any damage caused to public infrastructure (roads, footpaths, water and sewer mains, power 
and telephone services etc) during construction of the development shall be repaired in 
accordance with Council’s Development Design and Construction Specifications, prior to the 
issue of any Occupation Certificate.

[POCNS01]

98. Prior to the issue of an Occupation Certificate, a “Certificate of Practical Completion” shall be 
obtained from Council’s General Manager or his delegate for all works required under 
Section 68 of the Local Government Act.

[POCNS02]

99. All landscape works must be completed in accordance with the approved detailed plan of 
landscaping to the satisfaction of Council’s General Manager or delegate prior to issue of 
Occupation Certificate. 

[POCNS03]

100. Prior to the issue of an Occupation Certificate, a Certificate of Practical Completion shall be 
obtained from Council's General Manager or delegate for all works under Section 68 of the 
Local Government Act 1993.

[POCNS04]

USE
101. The use to be conducted so as not to cause disruption to the amenity of the locality, 

particularly by way of the emission of noise, dust and odours or the like.
[USE0125]
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102. All air conditioning units and other mechanical plant or equipment are to be located so that 
any noise impact due to their operation which may be or is likely to be experienced by any 
neighbouring premises is minimised.  Notwithstanding this requirement all air conditioning 
units and other mechanical plant and or equipment is to be acoustically treated or shielded 
where considered necessary to the satisfaction of the General Manager or his delegate such 
that the operation of any air conditioning unit, mechanical plant and or equipment does not 
result in the emission of offensive or intrusive noise.

[USE0175]

103. All externally mounted artificial lighting, including security lighting, shall comply with 
AS4282:1997 Control of the Obtrusive Effects of Outdoor Lighting and be shielded to the 
satisfaction of Council’s General Manager or delegate where necessary or required so as to 
prevent the spill of light or glare creating a nuisance to neighbouring or adjacent premises.

[USE0225]

104. Upon receipt of a noise complaint that Council deems to be reasonable, the operator/owner 
is to submit to Council a Noise Impact Study (NIS) carried out by a suitably qualified and 
practicing acoustic consultant. The NIS is to be submitted to the satisfaction of the General 
Manager or his delegate. It is to include recommendations for noise attenuation. The 
operator/owner is to implement the recommendations of the NIS within a timeframe specified 
by Council's authorised officer.

[USE0245]

105. All plant and equipment installed or used in or on the premises:
(a) Must be maintained in a proper and efficient condition, and
(b) Must be operated in a proper and efficient manner.
In this condition, “plant and equipment” includes drainage systems, infrastructure, pollution 
control equipment and fuel burning equipment.

[USE0315]

106. All commercial / industrial / residential wastes shall be collected, stored and disposed of in 
accordance with any approved Waste Management Plan or to the satisfaction of the General 
Manager or his delegate.

[USE0875]

107. Suitable receptacles with close fitting lids must be provided and maintained in a clean and 
serviceable condition for soiled towels and trade wastes.

[USE1015]

108. Swimming Pools (Building)
(a) It is the responsibility of the pool owner to ensure that the pool fencing continues to 

provide the level of protection required regardless of and in response to any activity or 
construction on the subject property or the adjoining premises.   Due regard must be 
given to the affect that landscaping will have on the future effectiveness of the security 
fencing.  (Section 7 Swimming Pools Act 1992).

(b) The resuscitation poster must be permanently displayed in close proximity to the 
swimming pool.  (Section 17 Swimming Pools Act 1992).

(c) Warning notices required under Part 3 of the Swimming Pools Regulation 2008 shall be 
maintained at all times.

[USE1295]
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109. The swimming pool is not to be used for commercial purposes without prior Development 
Consent.

[USE1305]

110. A backflow containment device will be installed adjacent to Councils water meter installation 
at the property boundary in accordance with AS3500.  The device is to be maintained in 
accordance with the provisions of AS3500 by the owner of the property at the owners' 
expense.

[USE1455]

111. Swimming pool pumps, air conditioning units, heat pump water systems and the like shall not 
be operated if it can be heard in a habitable room of a residence during restricted hours or at 
other times should the noise from the article be deemed to be offensive as defined within the 
NSW Protection of the Environment Operations (Noise Control) Regulation 2017.

[USE1510]

112. All landscape works shall be maintained at all times to the satisfaction of Council’s General 
Manager or delegate.

[USENS01]

113. No fixtures or improvements including buildings or structures other than soft landscaping and 
fencing approved by this consent shall occupy any area of the site within seven (7) metres of 
the eastern site boundary.

[USENS02]

114. Any outdoor security lighting shall be of a design that minimises lighting spill to the adjacent 
coastal reserve Lot 3 DP1276752 to the east of the site.

[USENS03]

115. This consent does not approve any pedestrian access from the subject site to the beach to 
the east of the subject site.

[USENS04]
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TITLE: Development Application DA22/0765 for an expansion of existing 

restaurant and use of works undertaken without consent including 
earthworks at Lot 1 DP 1240727 & Lot 3 DP 582718 No. 47 
Hindmarsh Road, Nunderi

  
Submitted 
By: Development Assessment & Compliance

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Living - We want to be safe at home and in the community
Make sure the places we live, work and visit are safe to protect our quality of life.
2.3.4   Development Assessment - To assess development applications lodged with Council to achieve 
quality land use outcomes and to assist people to understand the development process.

 
ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
A development application was received by Council on 16 November 2022 seeking approval for the 
expansion of the existing restaurant and use of works undertaken without consent on the subject site. 
 
Development consent was issued for the establishment of a restaurant, cafeteria and gallery (craft shop) 
in existing buildings on the subject site under D88/0153 on 19 April 1988. 
 
Following unauthorised works on the site, and complaints in relation to the unauthorised use of the site 
dating back to November 2020, the applicant has been subject to investigation/compliance action under 
ILL20/1725 and BLD20/0260. This compliance matter is currently the subject of Land and Environmental 
Court proceedings relating to the appeal of a Development Control Order dated 19 August 2022 
regarding the use of the property as a wedding/function venue.
 
The applicant has submitted the current application to remedy the compliance issues on the site and is 
relying on the consent issued under D88/0153 to ‘expand restaurant operations’ on the site. 
 
The works are described in the application as follows: 
 

• Expansion of existing restaurant at ground level to include an existing approved gallery with a 
Gross Floor Area (GFA) of 330.39sqm at ground level. 

• Facilities on the ground level include: 
o A shop area with a GFA of approximately 37sqm.
o Enclosed restaurant dining area of approximately 101sqm with an adjoining external dining 

area/veranda of approximately 55sqm.
o A bar with verandah seating/standing area of approximately 54sqm.
o An outdoor restaurant dining area (area not clearly defined but seating for 24 persons 

identified)
o A commercial kitchen, toilet facilities and store areas, and 
o Additional garden areas.

 
• Expansion of existing restaurant to the first-floor level with a GFA of 489.99sqm at ground level.
• Facilities on the first floor level include: 

o Entry foyer and separate sitting foyer.
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o Enclosed restaurant dining area of approximately 172sqm with an adjoining external dining 
area/verandah of approximately 53sqm, an internal bar with service area of approximately 
50sqm, and an unenclosed deck with an area of approximately 6sqm. 

o Café dining area of approximately 46sqm.
o Formal dining area of approximately 46sqm.
o Toilet facilities, store room and office

• The development has a total gross floor area (GFA) of 820.38sqm, with a nominated capacity of 
153 guests/patrons. 

• Approval is also sought for the use of works undertaken without consent including excavation north 
and northwest of the existing gallery, stairs to the first floor and various other internal and external 
changes. 

• The proposed hours of operation are nominated in the SEE as 9am to 10pm from Sunday to 
Thursday, and 9am to 10.30pm on Fridays and Saturdays. 

• An upgraded on-site sewerage system (Land Application Area) is proposed for the treatment and 
disposal of sewerage. 

 
The site is zoned RU2 Rural Landscape where a restaurant/café is permitted with consent. 
 
However as set out in the report, concern is raised that the proposed operation of the premises with a 
GFA of 820.38sqm, a nominated capacity of 153 guests/patrons, two bars and a dance floor area is 
more akin to a function centre which is prohibited in this zone.
 
The applicant was requested (via legal channels) to confirm if the application sought to include the 
hosting of weddings (and other similar functions) as part of the proposal. No written response was 
received. 
 
The application was referred to Council’s Building and Environmental Health Unit, Sustainability & 
Environment Unit and Roads and Stormwater Unit (Traffic Engineering). Issues raised by officers can 
be summarised as follows:
 

• Architectural plans do not clearly depict the extent of the original building, the work carried out 
recently without prior consent and rectification works in regard to BCA compliance and 
accessibility.

• Concern is raised in respect of the non-compliances and references to the requirements 
relating to performance solutions as identified in Accessibility Report by Purely Access dated 
27 May 2022 which relate to work carried out recently without prior consent. 

• Deficiencies with the Environmental Noise Assessment Report include the following: 
o The report does not address activities after 10.30pm despite referring to guests leaving 

the site by bus after this time.
o Use of the Noise Policy for Industry (EPA, 2017) for project trigger levels – This Policy was 

prepared for industrial noise sources from activities listed in Schedule 1 of the Protection of 
Environmental Operations Act (POEO Act) and regulated by the EPA and meeting the noise 
target in this guide does not make such a level acceptable.

o The report does not demonstrate that noise being will not create amenity concerns for noise 
sensitive receivers.

o The noise impact assessment report and application are silent on use of the site for 
functions including weddings, despite this activity being subject of ongoing compliance 
action and still being listed on the Bellingdale Farm website. 

• Deficiencies with the Onsite Sewage Management Suitability Report.
• No information has been provided to demonstrate that the road network and access driveway is 

adequate in terms of sightlines and passing capacity to service the proposed development.
• Limited ecological assessment information has been provided to determine whether the 

proposed development has the potential to result in adverse cumulative direct and indirect 
impact on the environment.

 
The application was referred to Essential Energy who raised some concerns in relation to safety given 
the limited information shown on the plans. 
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The application was advertised for a period of 14 days from 30 November 2022 to 14 December 2022. 
Following receipt of the application, and during this period, 13 submissions were received - with nine (9) 
of those in support of the application and four (4) opposed to the proposal.
 
Reasons for support relate to the lack of high quality restaurants in the Tweed, ability of the premises to 
attract people who will spend money in the Tweed, and associated employment and training 
opportunities which would be created. 
 
The key issues raised in the objections relate to noise and the adverse impact of same on neighbouring 
residents, unreasonable hours of operation, unauthorised works, and unauthorised use of the premises 
as a wedding venue/function centre which is prohibited in the rural zone. Complaints from the objectors 
and neighbouring residents relating to noise precede the application dating back to 2020.
 
It is considered that the proposal represents an over intensive use of a rural zoned site with the scale of 
the development and layout of same more akin to a function centre (which is prohibited in the zone) 
than a rural restaurant. Further, insufficient information has been submitted to demonstrate that a 
development of this scale can be accommodated on this site without significant adverse impacts, 
particularly in relation to noise and impact on the amenity of the area. 
 
In addition, the proposal seeks to authorise the use of structures which are substantially non-compliant 
with the NCC/BCA.
 
Council staff are not satisfied that the significant number of issues raised in relation to this application 
can be resolved in the assessment process through either the submission of further information or 
amended plans – particularly having regard to the clear intention to operate the premises as a wedding 
venue/function centre, which is prohibited in the zone.
 
As such, it is recommended that the application be refused.
 
 
RECOMMENDATION:
That Development Application DA22/0765 for an expansion of existing restaurant and use of 
works undertaken without consent including earthworks at Lot 1 DP 1240727 & Lot 3 DP 582718 
No. 47 Hindmarsh Road, Nunderi, be refused for the following reasons:
 
1.     Pursuant to Section 4.15(1)(a)(i) - The proposal, which seeks to substantially intensify the 

use of a restaurant on a rural zoned site to accommodate up to 153 guests and which fails 
to demonstrate that the impacts associated with same is acceptable, is contrary to the aims 
of the Tweed Local Environmental Plan 2014 as set out in clause 1.2(b) to encourage a 
sustainable local economy and small business, employment, agriculture, affordable 
housing, recreational, arts, social, cultural, tourism and sustainable industry opportunities 
appropriate to Tweed.

 
2.     Pursuant to Section 4.15(1)(a)(i) - The proposal is contrary to the objectives of Zone RU2 

Rural Landscape as set out in clause 2.3 the Tweed Local Environmental Plan 2014 to 
maintain the rural landscape character of the land, to provide for compatible land uses, and 
to   provide for a range of tourist and visitor accommodation-based land uses, including 
agri-tourism, eco-tourism and any other like tourism that is linked to an environmental, 
agricultural or rural industry use of the land.
 
It is considered that the scale of the development is inconsistent with the rural nature of 
the area, and the application fails to demonstrate that the impacts associated with the 
operation of the premises will not have an adverse impact on the amenity of neighbouring 
properties.
 
The proposal is similar in scale and operations to a function centre which is prohibited in 
Zone RU2.
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3.    Pursuant to Section 4.15C(1)(b) - The application has not demonstrated to the satisfaction 

of the consent authority that the operation of the premises will not negatively impact 
neighbouring properties, particularly in relation to internal and external sources of noise, 
including but not limited to, noise associated with operation of the restaurant/café and 
associated outdoor dining areas, traffic noise, and operation of plant and/or machinery.

 
4.     Pursuant to Section 4.15C(1)(b) - The applicant has not demonstrated to the satisfaction of 

the consent authority that the proposed Sewage Treatment Plant and associated effluent 
Land Application Area(s) will not prejudice ground water quality, or create a public health 
hazard.

 
5.     Pursuant to Section 4.15C(1)(c) - The premises is not considered suitable for the proposed 

development, as evidenced by the non-compliances with Building Code of Australia and 
the National Construction Code.

 
6.      Pursuant to Section 4.15C(1)(e) - The proposed operation of a ‘restaurant’ with a 

patronage capacity of up to 153 guests in a rural zone, which has a history of operating as 
a wedding venue/function centre which is prohibited in the zone and ongoing complaints 
in relation to noise is not considered to be in the public interest.

7.       ATTACHMENT 5 is CONFIDENTIAL in accordance with Section 10A(2) of the Local 
Government Act 1993, because it contains:

(e)          information that would, if disclosed, prejudice the maintenance of law

 
 
 
ATTACHMENTS
1. DA22/0765 Site Plans
2. DA22/0765 Development Plans
3. DA22/0765 Bellingdale Farm Venue Marketing Brochure
4. DA22/0765 NCC Compliance Report
5. DA22/0765 Confidential Combined Submissions
 
 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 
Environmental Planning and Assessment Act 1979
Tweed Local Environmental Plan 2014
Tweed Development Control Plan 2008

 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
Costs to Council may be incurred if the application appeals the decision – refusal of 
application or imposition of conditions.

ii. Environmental (including climate change):
Approval of the application may result in environmental impacts such as increase in traffic 
generation, noise impacts associated with traffic and operations of the facility, etc

iii. Social:

 Application seeks to address compliance matters on the site which is relevant to social 
cohesion.
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c. Legal Considerations:

 
The applicant will have deemed refusal appeal rights if the application is not determined within 
40 days. A refusal or imposition of conditions on a consent may also trigger an appeal to the 
Land & Environment Court.

 
d. Risk Considerations:

 Determination of the application (refusal or approval) may have implications for compliance 
unit in terms of rectifying works on site and/or operations on the site.

 
e. Engagement/Communication:

 The application was advertised in accordance with Council Engagement and Participation 
Plan 2018. Submissions received have been considered in the assessment of the application.

  
 
 
REPORT:
Applicant: The Trustee for Cromack Family Trust and Others
Owner: Spedding Estates Pty Ltd
Location: Lot 1 DP 1240727 & Lot 3 DP 582718 No. 47 Hindmarsh Road, Nunderi
Zoning: RU2 - Rural Landscape
Cost: $300,000.00

Background:
 
Subject Site

The subject site comprises of two lots being Lot 3 DP582718 with an area of 51.42ha and Lot 1 
DP1240727 with an area of 1.05ha (total area of 52.47ha). The site has access to Hindmarsh Road, with a 
frontage of approximately 86m to the road. 

The site is zoned RU2 Rural Landscape under the Tweed Local Environmental Plan 2014 (TLEP 2014). 
Neither reticulated water or sewerage is available to the site with the applicant relying on collected 
rainwater and onsite bore water and an onsite sewerage management system.

The site is mapped as bushfire prone land, Predictive Aboriginal Cultural Heritage, flood affected and Acid 
Sulfate Soils mapping classes 3 and 5.

The works are outside of the mapped Predictive Aboriginal Cultural Heritage area and the flood affected 
area (ARI 1% and Probable maximum flood area), though the access road is affected. 

The site is undulated and, with a number of small dams and water course that traverses the site, stands of 
vegetation and a number of buildings, including a restaurant/café/gallery (craft shop) building which has 
been converted to a restaurant/café/bar and which is the subject of this application.

Other structures include two x 3 bed cabins, a shed which was previously used as a furniture factory and a 
dwelling house.

Lands to the west, south and east are zoned RU2 Rural Landscape, and appear to be generally in 
agricultural use.

Lands to the north are zoned R5 Large Lot and accommodate low density residential development 
accessed off Hindmarsh Road, Gumtree Court, Waterlily Close and Clothiers Creek Road. The nearest 
dwellings are on a ridgeline to the north and approximately 250m from the premises. 

Planning history
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A summary of the approvals on the site is outlined below.

D88/0153 approved the establishment of a restaurant, cafeteria, and gallery (craft shop) in the existing 
buildings on the site. 
 
The approval clearly states that consent is provided for the “establishment of a restaurant, cafeteria and 
gallery (craft shop) in the existing buildings”.
 
The approved plans submitted in relation to the Restaurant/café/gallery approval D88/0153 (refer over) 
identify one of the buildings as the “restaurant”. As per the Development Plans in Attachment 2, this 
building is no longer existing.

Application No. Description Decision
0866/86B Building Application - Factory Approved on 11 November 1986
0931/87B Building Application - Factory Approved on 28 September 1987
D87/0713 Development Application - Construction of 

elevated walkway to connect an existing 
furniture factory and showroom

Approved on 30 September 1987

D88/0153 Development Application – establishment of a 
restaurant, cafeteria and gallery (craft shop) in 
the existing buildings.

Approved on 19 April 1988

0926/88B Building Application - Dwelling Approved on 29 July 1988
D88/0567 Development Application – erection of a 

dwelling house
Approved on 12 September 1988

D89/0673 Development Application – Relocation of 
existing sawmill facilities to subject site

Approved on 2 January 1990

0095/90B Development Application – Relocated 
dwelling 

Approved on 30 January 1990

0392/90B Building Application - Hangar Approved on 4 April 1990
D90/0293 Development Application – Extensions to 

existing main administration office
Approved on 24 May 1990

D90/0418 Development Application – Erection of a pole 
sign

Approved on 20 August 1990

1366/92B Building Application - Factory Approved on 22 October 1992
0898/93B Building Application (Historic) – office Approved on 28 June 1993 
D93/0260 Development Application – alterations and 

additions to building at the Griffith Tablecraft 
Furniture Park.

Approved on 4 August 1993 

1275/93B Building Application – Swimming pool Approved on 10 September 1993
1436/93B Building Application (Historic) –community 

service building
Approved on 10 January 1994. Lapsed 
on 5 September 1996

D93/0410 Development Application – alterations and 
additions to existing rural tourist facility

Approved on 21 December 1993 

D95/0417 Development Application – addition of tourist 
accommodation to existing tourist facility.

Approved on 29 February 1996

1596/95B Building Application (Historic) – Tourist 
Accommodation

Approved on 5 March 1996

D95/9417 Development Application – amendment to 
Development Consent D95/417 for the 
addition of tourist accommodation to existing 
tourist facility.

Approved on 22 August 1996 

D95/9417 Development Application – addition of tourist 
accommodation to existing tourist facility.

Approved on 29 February 1996
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The applicant has lodged a Building Information Certificate (BIC) Application - BC22/0029 - relating to 
unauthorised works in the restaurant and kitchen, and to the decks associated with the cabins. 
 
This application has been accompanied by the NCC Compliance Report prepared by Coastline 
Certification Group and a Structural Engineering Report prepared by Globe Consulting dated 21 January 
2022. It is noted that the latter report references construction of a ‘function venue’.
 
This BIC application is undetermined at this time.
 
Current operations on the site
 
Prior to the purchase of the property in 2019, Council officers provided detailed advice to the applicants, 
highlighting the need to reconcile any new use of the existing site and buildings within the terms of these 
historical approvals, or seek relevant modified approvals to respond to any variance in business 
operations.
 
Since 2020, Council has received complaints in relation to unauthorised works on the site, and the hosting 
of wedding on the premises, which has resulted in noise complaints. 
 
In response to a number of recent enquiries made by Councillors and members of the public, a report was 
submitted to Council on 15 September 2022 to provide an update on compliance investigations and actions 
taken by Council officers in respect of the alleged unauthorised use and building works on the subject site.
 
Whilst the site has previous development approvals to allow a restaurant and tourist accommodation 
facility uses, the non-compliant building and food safety aspects of the restaurant currently prevent the 
restaurant from full use. The applicant has previously advised Council that they are currently operating, 
with only a restaurant, wedding reception and accommodation uses, on a pre-booked, group basis, with 
food and other supplies being brought in from the owner’s other premises. 
The Bellingdale Farm website provides further information on the operation of the site as a restaurant and 
wedding venue: https://www.bellingdale.com.au/about/. 
A brochure from the website in attached in Attachment 3.
 
Current proposal 
 
The current application seeks approval for the expansion of the existing restaurant and use of works 
undertaken without consent on the subject site. 
 
The works are described in the Statement of Environmental Effects prepared by Ardill Payne & Partners 
dated October 2022 as follows: 
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• Expansion of existing restaurant at ground level to include an existing approved gallery with a 
Gross Floor Area (GFA) of 330.39sqm at ground level. 

• Facilities on the ground level include the following: 
1. A shop with a GFA of approximately 37sqm.
2. Enclosed restaurant dining area of approximately 101sqm with an adjoining external dining 

area/veranda of approximately 55sqm.
3. A bar with verandah serving area of approximately 54sqm.
4. An outdoor restaurant dining area (area not clearly defined but seating for 24 persons 

identified on plans)
5. A commercial kitchen, toilet facilities and store areas, and 
6. Additional garden areas.

 
• Expansion of existing restaurant to the first-floor level with a GFA of 489.99sqm
• Facilities on the first floor level include the following: 

1. Entry foyer and separate sitting foyer.
2. Enclosed restaurant dining area of approximately 172sqm with an adjoining external dining 

area/veranda of approximately 53sqm, an internal bar with service area of approximately 
50sqm, and an unenclosed deck with an area of approximately 6sqm. 

3. Café dining area of approximately 46sqm.
4. Formal dining area of approximately 46sqm.
5. Toilet facilities, store room and office

 
• The development has a total gross floor area (GFA) of 820.38sqm, consisting of 330.39sqm at 

ground level and 489.99aqm at first floor level. 
 

• The use of works undertaken without consent including excavation north and northwest of the 
former gallery, stairs to the first floor and various other internal and external changes. 

 
The SEE advises that the earthworks are limited to the land immediately adjacent to the former gallery and 
comprised of battering to improve natural light and ventilation to this section of the existing building. It is 
advised that no new retaining walls have been constructed nor were required for these earthworks.
 

• The proposed hours of operation are 9am to 10pm from Sunday to Thursday, and 9am to 10.30pm 
on Fridays and Saturdays. 

 
• An upgraded on-site sewerage system and associated Land Application Area is proposed for the 

treatment and disposal of sewerage. 
 

• No vegetation is proposed to be removed to facilitate the development. 
 

• The plans prepared by Parameter Design makes reference to ‘unauthorised works and new works 
to existing restaurant, verandah and gallery building and additional works completed to two cabins 
(4 units)’. 

 
There is no reference on any of the DA plans, in the DA application form or the SEE to the additional works 
completed to two cabins. However, it is noted that the NCC Compliance report prepared by Coastline 
Certification Group dated 14 April 2022, and the Structural Engineering Report prepared by Globe 
Consulting dated 21 January 2022 - both submitted with Building Information Certificate Application 
BC22/0029 refers to ‘cabin deck additions’ suggesting that there are additional unauthorised/unapproved 
works to the decks of the cabins on site, though the works are not covered by this DA. 
 
The application has also been accompanied by a number of supporting documents including: 

• Environmental Noise Assessment Report prepared by TTM dated July 2022, 
• NCC Compliance Report prepared by Coastline Certification Group dated October 2022,
• Access Report prepared by Purely Access dated May 2022, and 
• Onsite Sewerage Management Suitability Report prepared by HMC dated October 2022.

 
The Environmental Noise Assessment Report prepared by TTM advises as follows: 
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• TTM conducted an environmental noise assessment of the existing tourist facility with 
accommodation, restaurant, café, shop and gallery to consider suitable noise restrictions for the 
activities of the existing tourist facility including restaurant, gallery, café, and shop to ensure 
minimal impact to neighbouring properties up until 10.30pm.

• This report advises that the following is relevant to the proposal: 
1. The venue is expected to cater for a maximum of 153 patrons.
2. The expected operating hours are between 7am and 10.30pm
3. If a bus is used as part of the service, bus departures from the site would typically depart 

between 10.30pm and 11pm. 
• The report predicts that the noise generated by the development will comply with the project noise 

trigger levels at the nearest noise sensitive receptors, with the exception of glass disposal at one of 
the receivers during the night-time hours.

• The report includes a number of noise management recommendations including the following: 
1. Amplified sound limits inside the restaurant with windows/doors open and closed. 
2. Amplified sound levels for outdoor areas.
3. A prohibition on boisterous patron activity outdoors after 10pm, with use of outdoor areas to 

cease at this time and patrons to be moved inside.
4. Staff to monitor patron behaviour to ensure that noise generated is reasonable and patrons 

depart the site in an orderly manner. 
5. Disposal of waste bottles during the operations to occur into a container inside the venue 

and then be emptied into the outdoor bulk bins during daytime hours. 
6. Restriction on deliveries to daytime hours where possible
7. Grates and other protective covers in the entrance driveway to be rigidly fixed.

 
No traffic or car parking assessment has been submitted with the application. 
 
Neither the SEE nor any of the supporting documents make reference to the hosting of weddings or other 
functions/events at the property, despite the social media/marketing associated with the premises 
suggesting that this is currently the mainstay of the activities on site. 
 
Internal referrals
 
The application was referred internally to Council’s Building and Environmental Health Unit, Roads and 
Stormwater Unit (Traffic Engineering), and Sustainability and Environment Unit. The issues raised are set 
out in detail later in the report. 
 
External Referrals
 
The application was referred to Essential Energy in accordance with Clause 2.48 of State Environmental 
Planning Policy (Transport and Infrastructure) 2021.
 
On 13 December 2022, Essential Energy advised that as the plans provided do not show the distances 
from Essential Energy’s infrastructure and the development, there may be a safety risk. A distance of 10 
metres from the nearest part of the development to Essential Energy’s infrastructure (measured 
horizontally) is required to ensure that there is no safety risk.
 
The comments received are outlined later in this report. 
 
Submissions
 
The application was advertised for a period of 14 days from 30 November 2022 to 14 December 2022. 
 
Following receipt of the application, and during this period, 13 submissions were received, with nine (9) of 
these in support of the application and four (4) opposed to the proposal. 
 
The reasons for support/objection are outlined later in this report, but can be summarised as follows: 
 
Support for application:
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• The Tweed region is lacking high quality restaurants and facilities of this type which will attract 
spending and create employment and training opportunities. 

 
Objection to application: 
 

• The development is effectively operating as a wedding venue, a land use is prohibited in the rural 
zone and which is resulting in unacceptable impacts on neighbouring residents in terms of noise 
and vibration.

• The acoustic report submitted with the application does not reflect actual noise impacts.
• The scale of the development is inconsistent with a rural restaurant.
• In the 12 months prior to weddings being hosted on the premises, the property was subject to major 

construction which was not approved by Council.
• The proposed hours of operation are unacceptable. 

 
Considerations under Section 4.15 of the Environmental Planning and Assessment Act 1979:
 
(a)     (i)      The provisions of any environmental planning instrument
 
Tweed Local Environmental Plan 2014
 
Clause 1.2 – Aims of the Plan
 
The aims of this plan as set out under Section 1.2 are as follows:
 

1. This Plan aims to make local environmental planning provisions for land in Tweed in accordance 
with the relevant standard environmental planning instrument under section 33A of the Act.

2. The particular aims of this Plan are as follows:
(a) to give effect to the desired outcomes, strategic principles, policies and actions contained in the 
Council’s adopted strategic planning documents, including, but not limited to, consistency with local 
indigenous cultural values, and the national and international significance of the Tweed Caldera,
(b) to encourage a sustainable, local economy, small business, employment, agriculture, affordable 
housing, recreational, arts, social, cultural, tourism and sustainable industry opportunities appropriate to 
Tweed Shire,
(c) to promote the responsible sustainable management and conservation of Tweed’s natural and 
environmentally sensitive areas and waterways, visual amenity and scenic routes, the built environment, 
and cultural heritage,
(d) to promote development that is consistent with the principles of ecologically sustainable development 
and to implement appropriate action on climate change,
(e) to promote building design which considers food security, water conservation, energy efficiency and 
waste reduction,
(f) to promote the sustainable use of natural resources and facilitate the transition from fossil fuels to 
renewable energy,
(g) to conserve or enhance the biological diversity, scenic quality, geological and ecological integrity of the 
Tweed,
(h) to promote the management and appropriate use of land that is contiguous to or interdependent on land 
declared a World Heritage site under the Convention Concerning the Protection of World Cultural and 
Natural Heritage, and to protect or enhance the environmental significance of that land,
(i) to conserve or enhance areas of defined high ecological value, 
(j) to provide special protection and suitable habitat for the recovery of the Tweed coastal Koala.
 
Refer to comments below under Clause 2.3 where the aims of the plan and the RU2 zone objectives are 
addressed concurrently.
 
Clause 2.3 – Zone objectives and Land use table
 
The objectives of Zone RU2 are as follows: 
 

• To encourage sustainable primary industry production by maintaining and enhancing the natural 
resource base.

• To maintain the rural landscape character of the land.

Page 110 of 479



• To provide for a range of compatible land uses, including extensive agriculture.
• To provide for a range of tourist and visitor accommodation-based land uses, including agri-tourism, 

eco-tourism and any other like tourism that is linked to an environmental, agricultural or rural 
industry use of the land.
 

The SEE prepared by Ardill Payne submits the following in support of the proposal: 
 
‘The proposed development involves the expansion of an existing restaurant upon a rural lot. The property 
has numerous approvals and extensive history of being used as a rural tourist facility which is a definition 
that was contained within previous EPIs. Restaurants and cafes are expressly permitted in the RU2 zone 
and are considered to be consistent with the zone objectives.’ 
 
The TLEP defines a restaurant or café as follows: 
 
Restaurant or cafe means a building or place the principal purpose of which is the preparation and 
serving, on a retail basis, of food and drink to people for consumption on the premises, whether or not 
liquor, take away meals and drinks or entertainment are also provided, but does not include the preparation 
and serving of food and drink to people that occurs as part of—
(a)  an artisan food and drink industry, or
(b)  farm gate premises.
 
Note— Restaurants or cafes are a type of food and drink premises—see the definition of that term in 
this Dictionary.
 
The excluded land uses referred to above are defined as follows: 
 
artisan food and drink industry means a building or place the principal purpose of which is the making or 
manufacture of boutique, artisan or craft food or drink products only. It must also include at least one of the 
following—
(a)  a retail area for the sale of the products,
(b)  the preparation and serving, on a retail basis, of food and drink to people for consumption on the 
premises, whether or not liquor, take away meals and drinks or entertainment are also provided,
(c)  facilities for holding tastings, tours or workshops.
 
farm gate premises—
(a)  means a building or place—
(i)  on a commercial farm, and
(ii)  ancillary to the farm, and
(iii)  used to provide visitors to the farm, on a commercial basis, with agricultural products predominantly 
from the farm, supplemented by products from other farms in the region, or with services or activities 
related to the products, including the following—
(A)  processing, packaging and sale of the products, but not the processing of animals,
(B)  the preparation and serving, on a retail basis, of food and drink to people for consumption on the 
premises, whether or not liquor, take away meals and drinks or entertainment are also provided,
(C)  tastings or workshops,
(D)  the provision of information or education related to the products, and
(b)  includes cellar door premises.
Note— Farm gate premises are a type of agritourism—see the definition of that term in this Dictionary.
 
The proposal is not considered to be either an artisan food and drink industry, or farm gate premises.
 
However, of relevance to the proposal is the definition of a function centre, which is defined in the TLEP 
as follows: 
 
function centre means a building or place used for the holding of events, functions, conferences and the 
like, and includes convention centres, exhibition centres and reception centres, but does not include an 
entertainment facility.
 
A function centre is prohibited in Zone RU2.
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While the applicant has submitted that the proposal relates to the expansion of an ‘existing restaurant’, and 
the definition of a Restaurant/Café does not expressly prohibit the hosting of private functions as part of the 
operation of the restaurant, concern is raised with regard to the scale of the development, the layout with 
multiple dining areas and bars, the number of functions being hosted on the site, and the continued 
marketing of the site as a ‘wedding venue’ or function centre. 
 
The applicant confirmed to Council in August 2022, prior to the lodgement of this application, that between 
10 September 2022 and 10 December 2022 (3 month period), they had bookings for 19 weddings – on 
average one to two weddings every weekend.
 
It is acknowledged that the operation of the premises as a restaurant is currently hampered by the 
applicant’s history of undertaking unauthorised works, which has impacted on their ability to prepare food 
on site (a key requirement for the operation of a restaurant).
 
However, it is also clear that the applicants intend to continue to host weddings and other functions on the 
site if the kitchen fitout is approved and they can prepare food on the site – that is the approval of this 
application as an ‘expanded restaurant’ would not result in the premises ceasing to operate as a wedding 
venue.
 
As of the time of writing of this report, potential customers can use the Bellingdale Farm website to submit 
a request to book the premises, with the facility available for wedding bookings on Wednesday, Thursday, 
Friday and Saturday up to the year 2025.
 
It is widely recognised that wedding venues have a 12-18 months lead-in time for wedding bookings with 
the applicants continuing to market of the premises as wedding venue - illustrates a clear intent to continue 
to operate as a building or place used principally for the holding of weddings, events, and similar functions, 
catering for up to 150 guests.
 
Refer to Attachment 3 for more details on the marketing of the premises as a wedding venue, or function 
centre.
 
As set out later in this report, concern is also raised in relation to the resultant potential for land use 
conflict, particularly in relation to noise impacts. 
 
The applicant’s failure to reference the wedding venue operation in the application highlights the difficulty 
that Council would encounter in seeking to ensure that the operation of the site does not impact on 
adjoining properties. 
 
As such, it is considered that the proposal, which seeks to substantially intensify the use of a ‘restaurant’ 
on a rural zoned site to accommodate up to 153 guests and which fails to demonstrate that the impacts 
associated with same is acceptable, is contrary to the aims of the Tweed Local Environmental Plan 2014 
as set out in clause 1.2(b) ‘to encourage a sustainable local economy and small business, employment, 
agriculture, affordable housing, recreational, arts, social, cultural, tourism and sustainable industry 
opportunities appropriate to Tweed.’
 
Further the proposal is considered to be contrary to the objectives of Zone RU2 Rural Landscape as set 
out in clause 2.3 the TLEP:

• to maintain the rural landscape character of the land, 
• to provide for compatible land uses, and
• to  provide for a range of tourist and visitor accommodation-based land uses, including agri-tourism, 

eco-tourism and any other like tourism that is linked to an environmental, agricultural or rural 
industry use of the land.

 
It is considered that the scale of the development is inconsistent with the rural nature of the area, and the 
application fails to demonstrate that the impacts associated with the operation of the premises will not have 
an adverse impact on the amenity of neighbouring properties. 
 
The proposal is similar in scale and operations to a function centre which is prohibited in Zone RU2.
 
Clause 4.3 - Height of Buildings
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This clause states that the height of a building on any land is not to exceed the maximum height shown for 
the land on the Height of Buildings Map. In this instance the proposed development site is identified as 
having a maximum building height of 10m (control K), as identified on the building height map.
 
The height of the existing buildings 8.69m. As such no further consideration is required. 
 
Clause 4.4 – Floor Space Ratio
 
There is no maximum Floor Space Ratio specified for the site.
 
Clause 5.10 - Heritage Conservation
 
The objectives of this clause are as follows:

1. to conserve the environmental heritage of Tweed.
2. to conserve the heritage significance of heritage items and heritage conservation areas, including 

associated fabric, settings and views.
3. to conserve archaeological sites.
4. to conserve Aboriginal objects and Aboriginal places of heritage significance.

The site is partially mapped as Predictive Aboriginal Cultural Heritage. The applicant has undertaken an 
AHIMS search for the site and no sites or places of Aboriginal significance were identified. 
 
The SEE submits that given the proposal is for the authorisation of an existing premises with a long 
development history, and no further site disturbance is proposed, that an Aboriginal Cultural Heritage 
Assessment is not required.

The works undertaken are outside of the mapped area and the proposal is not considered to impact 
negatively on the provisions of this clause.
 
Clause 5.21 – Flood Planning
 
The site is affected by flooding including the ARI 1% and the Probable Maximum Flood, however all 
works/use areas are outside of the flood affected areas. No further consideration of this clause is required.
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Clause 7.1 – Acid Sulfate Soils
 
The site is mapped as Acid Sulfate Soils Classes 3 and 5, however no earthworks are proposed at these 
locations. 
 
Clause 7.2 - Earthworks
 
The application seeks the use of earthworks undertaken without prior approval. 
 
As set out in Subsection (3): 
 
(3)  Before granting development consent for earthworks (or for development involving ancillary 
earthworks), the consent authority must consider the following matters—
(a)  the likely disruption of, or any detrimental effect on, drainage patterns and soil stability in the locality of 
the development,
(b)  the effect of the development on the likely future use or redevelopment of the land,
(c)  the quality of the fill or the soil to be excavated, or both,
(d)  the effect of the development on the existing and likely amenity of adjoining properties,
(e)  the source of any fill material and the destination of any excavated material,
(f)  the likelihood of disturbing relics,
(g)  the proximity to, and potential for adverse impacts on, any waterway, drinking water catchment or 
environmentally sensitive area,
(h)  any appropriate measures proposed to avoid, minimise or mitigate the impacts of the development,
(i)  the proximity to, and potential for adverse impacts on, any heritage item, archaeological site, or heritage 
conservation area.
 
The applicant has provided the following response (in summary) to the provisions above:
 

• Existing drainage patterns have been reviewed and managed to ensure the containment of waters. 
• Stormwater will be dispersed onsite. 
• Having regards to the overall site area, approved buildings and site coverage, contours of the site 

and distance of structures from site boundaries, stormwater will be dispersed across surfaces prior 
to reaching the site boundaries.

• No adverse impact is likely from the completed excavation works given side boundary setbacks will 
be compliant with Council’s provision.

• No retaining walls are/will be required. 
• Battering was undertaken using fill on site.
• An AHIMS search revealed no items or places of Aboriginal heritage significance onsite or 

immediately adjoining. 
• The site is not within a drinking water catchment.
• Suitable erosion and sediment control measures will be in pace prior to the works commencing. 

 
The applicant should confirm that the material removed from the development area was kept on site and/or 
provide evidence of disposal at an approved waste receiving site. 
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Further information would be required in this regard if the application is to be considered for approval.
 
Clause 7.10 - Essential Services
 
Development consent must not be granted to development unless the consent authority is satisfied that 
any of the following services that are essential for the development are available or that adequate 
arrangements have been made to make them available when required—
 
 (a)  the supply of water,
 (b)  the supply of electricity,
 (c)  the disposal and management of sewage,
 (d)  stormwater drainage or on-site conservation,
 (e)  suitable vehicular access.
 
Water supply
 
Water supply is by rainwater and ground water supply top up (on site bore). A Quality Assurance Program 
for Bellingdale Farm dated November 2020 has been provided to Council. 
 
Supply of electricity 
 
Electricity supply is available to the site. 
 
On site sewerage management system
 
The application has been accompanied by an OSSM Site Capability Assessment Report prepared by HMC 
Environmental Consulting Pty Ltd and dated October 2022. 
 
It is noted that the proposed loading is based on 153 seats with two sittings per day, operating 5 days a 
week, with a total of 180 diners per day, and six staff per day (half the number of staff identified in the 
SEE).
 
The report advised that the existing sewage treatment plant is operational and is suitable in capacity for the 
proposal and site operations and is to be retained subject to maintenance and performance monitoring. 
However, the report recommends the upgrading of the existing land application area (LAA) from an area of 
approximately 40sqm to a minimum of 4000sqm.
 
It is noted that the LAA is located within 40m of a watercourse, and so a controlled activity permit may be 
required.
 
The report explicitly states in Section 8 that the current effluent disposal into a trench system is in need of 
an upgrade to provide prevention satisfactory protection to the environment.

The application was reviewed by Council’s OSSM officer who raised concerns regarding the manufacture 
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of the existing onsite sewage management system as it does not appear that the company is still trading. 
There were also assumptions made about the suitability of the system that need addressing. 
 
An updated site capability assessment is required that addresses the following: 

• evidence that the system manufacturer is still trading and spare parts are available for the system;
• the name of the service agent and qualifications including certification from device manufacturer 

that the service agent is appropriately trained to service the device. Alternatively provide a report 
showing service agent experience with the treatment device/system and similar systems;

• NATA testing of effluent and results that demonstrates the functionality of treatment system 
(including chain of custody evidence);

• certification from appropriately qualified and experienced wastewater consultant that system is 
functional and able to achieve effluent of secondary standard; 

• land application area design to be updated based on NATA testing results;
• a schedule of servicing and maintenance;
• validation from an appropriately qualified and experienced wastewater consultant that servicing and 

maintenance has been completed as scheduled;
• schedule of monitoring and reporting to Council by appropriately qualified and experienced 

wastewater consultant to be included in report; and
• appropriately qualified and experienced wastewater consultant to provide proposed development 

application conditions suitable for Council to take regulatory action with operator if systems does 
not meet standards in future.

 
Further information in this regard would be required if the application was to be considered for approval. 
 
Concerns are raised in relation to the current operations on the site where it appears that wedding events 
with guest capacity of up to 153 persons are currently being hosted, with an inadequate LAA, which may 
also be located insufficient distances from surface water and groundwater bores. 
 
Stormwater drainage 
 
The site is a large lot in a rural area and no concerns are raised with regard to stormwater drainage or 
management. 
 
Access
 
Access to the site is via Hindmarsh Road. No details have been provided of road widths on Hindmarsh 
Road, capacity for passing traffic (catering for up to 153 guests arriving and departing within a limited 
timeframe – as is typically the case with wedding events) or sightlines at the access from Hindmarsh 
Road. 
 
The application has not been supported by any Traffic Impact Assessment. Council’s Traffic Engineer has 
reviewed the application and advised that if the application were to be considered for approval that a Traffic 
Impact Assessment would be required demonstrating safe access to and from the site in accordance with 
AD2890.1.
 
State Environmental Planning Policies
 
SEPP (Primary Production) 2021
 
Chapter 2 Primary production and rural development
 
The subject site is not mapped as State Significant Farm Land under this SEPP. No further consideration 
of the provisions of this SEPP is required.
 
SEPP (Resilience and Hazards) 2021
 
Chapter 4 Remediation of land
The object of this chapter is to provide a State- wide planning approach to the remediation of contaminated 
land. Clause 4.6 requires a consent authority to consider whether land is contaminated and if 
contaminated, that it would be satisfied that the land is suitable, in its contaminated state (or will be suitable 
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after remediation).  Further, it advises that if the land is contaminated and requires remediation, that the 
consent authority is satisfied that the land will be remediated before the land is used for that purpose.
 
The site has historic development consents for a variety of land uses including a furniture factory and 
showroom, sawmill, restaurant, café, gallery, dwelling and pool, and tourist accommodation. The site is 
surrounded by rural residential uses to the north and larger rural lots to surrounding areas. The 
unauthorised works included removal of fill and redevelopment of the main structure including fit out. 
 
Based on the works carried out and proposed, contamination is not considered a constraint for the 
proposal. 
 
SEPP (Transport and Infrastructure) 2021
 
Chapter 2 Infrastructure
 
2.48   Determination of development applications—other development
 
The application was referred to Essential Energy who provided the following response:
 
•      As the plans provided do not show the distances from Essential Energy’s infrastructure and the 
development, there may be a safety risk. A distance of 10 metres from the nearest part of the development 
to Essential Energy’s infrastructure (measured horizontally) is required to ensure that there is no safety 
risk.
 
•      It is also essential that all works comply with SafeWork clearance requirements. In this regard it is the 
responsibility of the person/s completing any works to understand their safety responsibilities. The 
applicant will need to submit a Request for Safety Advice if works cannot maintain the safe working 
clearances set out in the Working Near Overhead Powerlines Code of Practice, or CEOP8041 - Work Near 
Essential Energy's Underground Assets.
 
Information relating to developments near electrical infrastructure is available on our website Development 
Applications (essentialenergy.com.au). If the applicant believes the development complies with safe 
distances or would like to submit a request to encroach then they will need to complete a Network 
Encroachment Form via Essential Energy’s website Encroachments (essentialenergy.com.au) and provide 
supporting documentation. Applicants are advised that fees and charges will apply where Essential Energy 
provides this service.  
 
Council’s and the applicant’s attention is also drawn to Section 49 of the Electricity Supply Act 1995 
(NSW).  Relevantly, Essential Energy may require structures or things that could destroy, damage or 
interfere with electricity works, or could make those works become a potential cause of bush fire or a risk to 
public safety, to be modified or removed.
 
Should the application be considered for approval, the applicant would have to address the comments from 
Essential Energy.

SEPP (Biodiversity & Conservation) 2021
 
Chapter 3 Koala Habitat Protection 2020 

The application fails to provide sufficient information to determine whether the site supports Potential Koala 
Habitat and/or Core Koala Habitat. 
 
It is noted that mapped vegetation on the subject site identified is categorised as a candidate Category 
Preferred Koala Habitat type . A search of NSW Bionet database Atlas data records within a 5 km buffer 
area of the subject site returned 106 Koala records. 
 
For Council to be satisfied that the provisions of the SEPP have been met a koala habitat assessment 
report prepared by a suitably qualified ecologist/environmental scientist would be required.
 
(a)     (ii)     The Provisions of any Draft Environmental Planning Instruments
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There are no applicable draft Environmental Planning Instruments
 
(a)     (iii)    Development Control Plan (DCP)
 
Tweed Development Control Plan 2008
 
A2-Site Access and Parking Code
 
Access
 
Access is dealt with earlier in this report – Refer to the assessment under Clause 7.10 of the TLEP 2014. 
 
Car Parking 
 
The carparking requirements for a restaurant /café based on the rates in Table 2 of Section A2 are as 
follows: 

• 1 space per staff at peak operating time; and
• 3.5 spaces per 100sqm dining area for customers.

Bicycle parking to be provided at a rate of 1 space (class 2) for employees at a rate of 1 per 50sqm GFA 
and 2 spaces for visitors (class 3).

The applicant has not prepared a Traffic Impact or Carparking report, addressing car parking through the 
SEE where the applicant has advised as follows: 

‘The site has extensive parking onsite as required by previous development consent and various uses 
that are currently operating within the subject lands. When the restaurant is assessed against these 
provisions in isolation (considering both internal and external dining) the following car parking demand is 
considered to be created by the proposed development: 

Car parking to be provided at 3.5/100m2 of GFA

The dining area for the purposes of assessing carparking does not include floor areas within the kitchen, 
cool rooms or toilets. This deviation from the DCP is proposed given the existing and proposed 
landuses onsite that generate carparking and the existing carparking provided for the combined 
development. 

The existing dining areas are considered to include a section of the building where dining is to be 
undertaken including nominated outdoor dining areas, the existing verandah and internal dining 
spaces. 

The combined dining area when reviewed generously is a total of 793.04m2, generating a car parking 
demand of 27.76 spaces or 28 spaces. In addition to the combined floor areas generating patron 
numbers, the maximum number of staff onsite at any time is 14, which would generate the need for 14 
spaces = 28 + 14 = 42 parking spaces.

The 73 parking spaces constructed onsite as required and provided for by previous development 
consents issued by Council is more than adequate to service the proposed development. 

The applicant has calculated the dining areas to be 793.04sqm, which is considered to be reasonable.

The ground floor plan shows an internal dining area/bar area of approximately 101sqm with a verandah 
area of approximately 118 sqm. An additional outdoor restaurant area is shown with seating for 24 patrons 
(though the area is not defined it is approximately 35sqm).

The first floor plan shows an internal dining area/bar area of approximately 311sqm with a verandah area 
of approximately 53 sqm. 

This equates to a potential dining area which is in line with the applicant’s calculations. 
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However the following matters are unclear:
• The plans submitted with the DA show a carparking area with 50 spaces and one discrete 

accessible space. It is unclear where the additional 23 spaces referred to above are located.
• It is unclear what other uses are currently operating on the site, and where the carparking spaces to 

service same are located – eg tourist accommodation, whether there are any ongoing/future 
operations associated with the furniture factory and where the parking for same is provided.

• The submitted plans show a shop with a floor area of approximately 30sqm – though no details of 
the use/patronage of this area is provided, or the carparking demand associated with same.

• No details of service/loading bays provided.
• The NCC Compliance report prepared by Coastline Building Certification Group dated 12 October 

2022 identifies issues with the carparking provision, namely: 
1. The car park does not have line-marking;
2. No accessible carparking spaces have been provided. A class 6 building requires 1 car 

parking space for persons with a disability for every 50 car parking spaces or part thereof 
provided in accordance with AS/NZS 2890.06.

The site accommodates a surfaced car parking area, though no car parking spaces are lined parked.

If the applicant were to be supported, further information would be required showing all uses operating on 
the site and the location of car parking to service same.

A15-Waste Minimisation and Management
 
The Council's DCP Section A15 aims to minimise the generation of construction/demolition waste and 
facilitate effective ongoing waste management practices consistent with the principles of Ecologically 
Sustainable Development.
 
No waste management plan has been submitted. The SEE advises as follows in relation to compliance 
with this DCP:
 
Due to nature of the proposed development, it is submitted that there is no requirement for a Waste 
Management Plan for the expansion of the existing use. 
 
A waste management plan can be provided for the proposed change of use if necessary. However, given 
the scale and location of the rural property, it is considered this could be a condition of consent ensuring as 
follows: 

• Guests are provided with recycling receptacles and 
• Guests are provided with written and clear advice on what waste can be recycled
• The landowner will be responsible for sorting waste to minimise landfill and maximise recycled 

waste
• The landowner to engage a suitable private contractor to collect waste from the farm stay on a 

regular basis to avoid adverse environmental impacts. 

The above response refers to a ‘farm stay’ and the guests managing their own waste, which appears to be 
a ‘cut and paste’ error and not relevant to the current proposal. 
 
Should the application be considered for approval, a waste management plan would be required. 

A19 Biodiversity & Habitat Management
 
The Council’s DCP Section A19 applies given that the site is a privately owned land holding with an area of 
greater than or equal to 2500 m² containing bushland consistent with Part A Section 3 of the DCP.  
 
The aim of DCP A19 is to ensure that, subject to any relevant overarching state or commonwealth 
legislation, the planning and design of new development maintains or improves ecological values within 
Tweed Shire.
 
From desktop assessment only the site supports the following ‘red flagged values’ as identified in 
Development Envelope Control C1 of the DCP:
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• Other bushland on a slope greater than 18 degrees  
• Land within a defined wildlife corridor
• First order and second order streams

 
A search of NSW Bionet database records within a 5 km buffer area of the subject site (North: -28.28 West: 
153.41 East: 153.51 South: -28.38) since 17 January 1980 until 17 January 2023 returned a total of:
 

• 275 records of 24 state (Biodiversity Conservation Act 2016 (BC Act)) or commonwealth 
(Environment Protection & Biodiversity Conservation Act 1999 (EPBC Act)) listed threatened fauna 
species

• 136 records of 20 state (BC Act) or commonwealth (EPBC Act) listed threatened flora species
 
The development application was not accompanied by either a Minor Ecological Assessment Report or 
Baseline Ecological Assessment Report in accordance with Part D of DCP A19. No tree survey or 
arboricultural assessment report was submitted.
 
No threatened entity assessment was performed by the applicant to determine whether the proposed 
development would be unlikely to significantly affect threatened species as required under the BC Act.
 
Insufficient information has been provided to demonstrate that the development meets the aims, objectives 
and development envelope controls of DCP A19 to avoid and minimise environmental impact. 
 
(a)     (iiia)  Any planning agreement or any draft planning agreement under section 7.4
 
There are no planning agreements relevant to the site or this proposal.
 
(a)     (iv)    Any Matters Prescribed by the Regulations
 
Clause 61(1) Applications for demolition
 
There is no demolition proposed.
 
Clause 62 Fire Safety Considerations/ Clause 64 Buildings to be upgraded
 
The application has been accompanied by an NCC Compliance Report prepared by Coastline Building 
Certification Group and dated 12 October 2022. The report identifies the following as ‘important items or 
compliance issues’: Refer to Attachment 4.
 
The application has also been accompanied by an Access Report prepared by Purely Access and dated 27 
May 2022. However as outlined in the NCC Compliance report prepared by Coastline, this access report 
needs to be updated, with an Access Performance Brief and Performance Solution Report to be provided. 
 
The Access Report also advises that a Disability Management Plan should he considered to program in 
upgrade works to include provision of a lift between levels, provision of a unisex accessible sanitary 
facilities at lower floor level and provision of ambulant sanitary facilities at both upper and lower floor 
levels. 
 
Council’s Building unit have reviewed the DA documentation and advised as follows: 
 
•      Architectural plans do not clearly depict the extent of the original building, the work carried out recently 
without prior consent and rectification works in regard to BCA compliance and accessibility.
 
•      Concern is raised in respect of the non-compliances and references to the requirements relating to 
performance solutions as identified in Accessibility Report by Purely Access dated 27 May 2022 which 
relate to work carried out recently without prior consent. The reference to the existing building works has 
ignored the requirements of “affected part” which requires consideration as the works are unlawful.
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The Building Unit advise that further comment cannot not be provided in the absence of the following:

1. Revised architectural plans which clearly depict the extent of the original building, the work carried 
out recently without prior consent and required rectification works in regard to BCA compliance and 
accessibility. 

2. An updated Accessibility Report to demonstrate BCA and compliance with the Premises Standard 
of the whole building.  

Officers note that numerous non compliances relate to building works recently carried out without prior 
approval and these should not be seen as a reason not to comply with the deemed-to-satisfy 
requirements.  
 
(b)     The likely impacts of the development and the environmental impacts on both the natural and 
built environments and social and economic impacts in the locality
 
Noise impacts
 
The application has been accompanied by an Environmental Noise Assessment Report prepared by TTM.

As set out earlier, TTM conducted an environmental noise assessment of the existing tourist facility with 
accommodation, restaurant, café, shop and gallery to consider suitable noise restrictions for the activities 
of the existing tourist facility including restaurant, gallery, café, and shop to ensure minimal impact to 
neighbouring properties up until 10.30pm.

The report was reviewed by Council’s Environmental Health Section who advised as follows: 

An Environmental Noise Assessment report for Existing Tourist Facility with Accommodation, Restaurant, 
Café, Shop and Gallery at 47 Hindmarsh Road, Nunderi prepared by TTM Consulting Pty Ltd dated 22 July 
2022 (Ref: 22GCA0107 R01_2) has been submitted. 
 

• Based on a maximum of 153 patrons.
• Considers hours 7am to 10.30pm however also notes where buses are used, these would depart 

between 10.30pm and 11pm. 
• Conclusion states that:

 
“The noise assessment was specifically undertaken to consider suitable noise restrictions for the 
activities of the Tourist Facility including Restaurant, Gallery, Café and shop to ensure minimal impact to 
neighbouring properties up until 10:30pm”. 

 
This does not address activities after 10.30pm. 
 

• Rating Background Levels (RBLs) 31 dB(A) day, 29 dB(A) evening, 26 dB(A) night – This is very 
quiet. 

• Use of the Noise Policy for Industry (EPA, 2017) for project trigger levels.
1. Council relies on this document in the absence of other suitable guidelines however the 

Policy was prepared for industrial noise sources from activities listed in Schedule 1 of the 
POEO Act and regulated by the EPA.

2. It is not mandatory for premises that are not Scheduled under the Protection of the 
Environment Operations Act 1997 and meeting the noise target in this guide does not make 
such a level acceptable.
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3. Local government has discretion in dealing with noise within its area of responsibility. The 
Policy is designed for large industrial and agricultural sources and specifies substantial 
monitoring and assessment procedures that may not always be applicable to the types of 
sources councils need to address.

4. In rural areas where the RBLs are below 35 dB(A) during the day and below 30 dB(A) in the 
evenings and nights, the Policy applies minimum assumed RBLs for the impulsive noise 
calculation. This means that instead of using derived project intrusiveness noise levels 
(such as 26 dB(A) night plus 5 = 31dB(A)), the applicable project intrusiveness noise level is 
applied (35 dB(A) night). 

5. This might not seem like much of a difference but may result in noise being clearly 
noticeable and possibly create amenity concerns for noise sensitive receivers.

• Makes reference Tweed LEP 2014 – Section 2.8A – use of land for temporary periods. This doesn’t 
appear to apply to the proposal. If it does, the consultant has not demonstrated that the temporary 
use will not adversely impact on any adjoining land or the amenity of the neighbourhood. The noise 
assessment should make reference to the absence of adverse impact rather than an acceptable 
impact (high threshold test).  

• Office of Liquor and Gaming is the Appropriate Regulatory Authority (ARA) for loud music, patron 
noise, etc from liquor licensed premises. 

• It is noted the application is silent on use of the site for functions including weddings. This activity 
has been subject of ongoing compliance action and is still listed on the Bellingdale Farm website. 

The information provided is not complete to make proper assessment of the proposal. There are also 
concerns that the noise report has not considered activities that would consistent with a function, 
particularly weddings, if this use is to continue. 
It is noted that DAU have requested advice from the applicant confirming whether events/weddings are 
proposed. No response has been received. 
 
The following deficiencies/inconsistencies raised by officers are also relevant: 

1. There is no evidence that the noise monitoring took place in a time where a wedding or other large 
private function was hosted on site, despite this being a key component of the operations as 
illustrated in marketing material. 

2. The report predicts that the noise generated by the development will comply with the project noise 
trigger levels at the nearest noise sensitive receptors, with the exception of glass disposal at one of 
the receivers during the night-time hours. However, this is at odds with the submissions which 
suggest that the current operations on site are generating considerable noise nuisance. 

3. The report includes a number of noise management recommendations including a prohibition on 
boisterous patron activity outdoors after 10am, with use of outdoor areas to cease at this time and 
patrons to be moved inside. However, there is no plan of management to clarify what might 
constitute ‘boisterous patron activity’, or how any such boisterous patron activity would be 
prohibited/management. 

4. Further the reference in the acoustic report to patrons potentially leaving the site by bus between 
10.30pm and 11pm raises concerns in relation to the potential to effectively manage outdoor noise 
(with bus travellers more likely to have consumed alcohol and to be generally less compliant and 
noisier than those responsible for driving vehicles).

While it is submitted by the applicant that the proposal is for an expansion of an existing restaurant and 
there is no reference in the DA documents to the hosting of functions/events, as stated earlier it is noted 
that the premises is being predominantly marketed as a wedding venue/function centre with bookings 
being taken for functions up to 2025.

The information submitted with the application offers no assurances that the proposal will not result in 
adverse noise impacts for adjoining residents. 

Should the proposal be considered for approval, an updated acoustic report would be required addressing: 
• Clarification on the use of the premises, and the noise associated with same; 
• Consideration of all activities on site including guests and staff exiting the site;
• Use of actual background noise levels at the site;
• Consideration of octave bands for day, evening and night periods; 
• Potential for sleep disturbance from Noise Policy for Industry including consideration of 

LAeq,15min; 
• Details of plant use and noise;
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• Confirmation of whether patron noise considers indoor (windows/doors open) and outdoor areas 
and includes dancing, cheering, and shouting of guests; 

• Confirmation of whether amplified sound (and live music) as identified in report have been 
considered in both indoor and outdoor areas of the site; 

• Confirmation of whether the use of public address systems have been considered; 
• Recommended restrictions on hours of operation for amplified sound including public address 

systems;
• Consideration of complaints and objections received by Council including hours of operation, 

amplified music, public address systems, patron noise, and antisocial behaviour; and
• A recommended site management plan and complaints handling process. 

Flora and Fauna
 
The site is not identified on the biodiversity values map. The eastern section of the site is mapped as a 
regionally significant fauna corridor. The SEE advises that the development and ancillary works (including 
the provision of a OSSM) are separated from the area and will not impact on same.
 
In the absence of an ecological assessment report the following environmental planning concerns are 
raised: 
 

• Potential direct removal of native vegetation to establish asset protection zones
• Potential impact upon native trees to establish adequate carparking facilities 
• Whether a Koala Plan of Management is necessary
• Whether the development exceeds the biodiversity offsets scheme threshold under the BC Act
• Potential indirect adverse impact upon the integrity of potential threatened species habitat 

(including Koala) and function of the eastern wildlife corridor as a result of edge effects and other 
influences such as increased noise, lighting and vehicle movements.  

• Lack of measures to avoid and mitigate potential direct and indirect ecological impacts

Food Premises
 
The application was reviewed by the Environmental Health Section who provided the following advice in 
relation to food premises: 
 
The restaurant identified on approved plan dated 3 March 1988 (D88/0153 – see over) is no longer present 
at the subject site. The proposal would create new restaurant areas to replace the former restaurant rather 
than expand it.   
   
The restaurant would operate in the former gallery on the ground floor and within the former 
residence/gallery on the first floor. A bar and café type area is also proposed on the first floor (already 
constructed) with additional areas used for dining.   
   
The ground floor kitchen is generally within the same area as the plan below however has been 
reconfigured. The former ice cream parlour has been converted into a bar. The fitout of the kitchen, bar, 
and café areas appear generally compliant with the Food Act 2003. A retrospective food fitout application 
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(FP01558) has been received however is unable to be processed until the plans are consistent with 
development consents for the site.   
 

Access, Transport and Traffic 
 
The Environmental Noise Assessment Report refers to guests leaving the site by bus, yet there is no bus 
parking identified on the site. 
 
Current operations and the applicant’s marketing material suggest intensive use of the premises for 
wedding functions catering for up to 153 guests - suggesting large volumes of traffic arriving and leaving 
the site within a limited time period (as opposed to trips being staggered as one might anticipate with a 
restaurant/cafe). 
 
The application has not been supported by a Traffic Impact or Car parking assessment report. In the 
absence of this information, it has not been demonstrated that the rural road network, and access to the 
site is adequate to accommodate the traffic volumes likely to be accommodated. 
 
Context and Setting
 
The scale of the proposed ‘restaurant’ premises in terms of floor area and capacity, and the intensive use 
of the premises to host private events and functions is considered to be incompatible with the rural 
location. 
 
(c)     Suitability of the site for the development
 
Surrounding Landuses/Development
 
The subject site is located in Zone RU2, with low density residential development located on R5 Large Lot 
lands directly to the north. 
 
As evidenced by the submissions received from neighbouring residents, the operation of the property as an 
‘expanded restaurant’ hosting weddings functions has been causing impacts on the amenity of the area, 
and it is not considered that the site is suitable for the intensive use proposed. 
 
While there have been a number of submissions in support of the application, only one of these 
submissions has been identified as a property owner in the wider area, and they do not reside adjacent to 
the property.
 
Natural Hazard
 
The application has been accompanied by a bushfire report prepared by Blackash Bushfire Consulting 
dated 3 October 2022. Given the Asset Protection zones provided, the Bushfire Attack Level is determined 
to be BAL-LOW with no bushfire- specific construction required.
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The report recommends standard conditions of consent be imposed on any consent issued. However, as 
the Asset Protection Zones (APZs) in Figure 5 of the report are shown to encroach onto an area mapped 
as Wet Sclerophyll Forest, it is unclear whether vegetation removal or pruning is required.

 
(d)     Any submissions made in accordance with the Act or Regulations
 
Community Engagement and Participation Plan 2019-2024
 
The application was advertised for a period of 14 days from 30 November 2022 to 14 December 2022. 
 
Following receipt of the application, and during this period, 13 submissions were received, with nine (9) of 
these in support of the application and four (4) opposed to the proposal. A summary of the issues raised is 
set out below: 
 
Support for application:
 
Nine (9) submissions were received in support of the application for the following reasons: 

• The Tweed region is lacking high paddock-to-plate restaurants and this type of restaurant would be 
a valuable resource to the Tweed region.

• The development will attract people who will spend money in the Tweed. 
• The development will bring tourists to the Tweed region
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• The development will create jobs for local people (across a range of ages), and provide training for 
staff with no experience.

• Bellingdale Farm is an organisation that benefits the local community and the economy. 
 
Objection to application: 
 
Four (4) submitters have objected to the proposal. The key issues relate to noise, hours of operation, 
unauthorised works and 
 
Noise and Vibration
 

• Residents have enjoyed the peaceful semi-rural environment of Nunderi until 18 months ago, since 
which time they have had to endure regular noise from weddings being held at the subject site. 

• Weddings are held regularly on Friday and Saturdays and also have been occurring during the 
week with noise from loud music and guests affected by alcohol travel directly across the valley to 
houses in the area.  

• The acoustic report submitted with the application seems to indicate that noise from the venue does 
not affect neighbouring properties however it is confirmed that the noise from the venue affects 
neighbouring properties and the natural wildlife.

 
‘Whether it be in the afternoon and all we hear is screaming wedding guests who are gathered outside 
while the ceremonies take place, or later at night when and all we hear is the loud music and yelling from 
intoxicated guests, or later in the night when all we hear is intoxicated guests attempting to leave the venue 
screaming and yelling as they go. Some guests also stay overnight on the property, often partying until the 
early hours of the morning. ‘
 

• Noise arising from the venue seriously impacts adjacent properties as has been notified to Shire 
Council on multiple occasions and by multiple residents of adjacent dwellings.

 
‘If planning consent rests on it being a "Restaurant" then normal patrons don't chant, cheer, bang on 
tables, scream and shout along with ear thumping music and disco lights - or do they ????’
 

• The acoustic report does not reflect the actual impact on adjoining properties - The noise 
permeates into rooms and drowns out the TV and can even be felt as it thumps till late and can be 
felt in bed whilst trying to sleep. Adjoining residents have to pay for alternative accommodation 
when their residences are uninhabitable during Bellingdale Farm Events.

 
• If the application is approved, Council should compulsorily purchase adjacent/ adjoining properties 

to easily allow the continuance of the Music/Dance/Noise/Crowd venue at Bellingdale to allow a 
more tolerable noise buffer zone. Though a more realistic approach would be to issue a 'Demolition 
Order' for the unauthorised use of a former gallery/cafe as a Music Venue adjacent to residential 
homes and to then relocate offending buildings to a location more appropriate to their intended 
usage and farther away from residences.

 
Unauthorised use/works
 

• In the 12 months prior to wedding being hosted on the premises, the property was subject to major 
construction which was not approved by Council.

• The current application to have a restaurant which seats over 150 people is the first step in an 
attempt by the applicant to continue using the venue as a wedding reception venue. The scale of 
the development (capacity of 150 persons) is unreasonable for a rural restaurant/café. Plus refer to 
“Bellingdale farm“ website. 

• The RU2 zoning does not allow wedding venue/function centres.
• The owners of the subject property have shown no regard to Council’s decisions in the past nor to 

the neighbouring owners. The building works that have taken place are of a major scale with much 
of the old buildings demolished some years ago. 

• The current building has been built illegally and its scale and size are obviously intended for use as 
a wedding venue. The building works should not be approved and illegal works should be 
demolished.   
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• The 1988 approval issued 34 years ago was /is titled ‘Environmental Centre’ and back then it was 
the operation of a gift /workshop producing bespoke furniture and a coffee/restaurant.

• The application refers to current uses being “an expansion of existing restaurant” - There has been 
no restaurant operating here for at least the past 25 years and as such it is difficult to see the basis 
for the application based on “existing use”.

• The SEE claims that "the proposed development will not have any adverse impacts on 
adjoining/adjacent properties" which is clearly untrue as is already documented to Council together 
with testimony from Liquor and Gaming NSW and the Dept of Fair Trading.

 
Hours of operation
 

• The applicant is also proposing that restaurant operates until 10.30pm and guests leave the 
property by 11pm. This is unacceptable. 

 
Traffic impacts
 

• Coach loads of revellers routinely arrive at the venue in heavy vehicles along an access road barely 
capable of supporting light traffic.

• Trucks delivering food, drink and busloads of revellers arrive via Hindmarsh Road.
 
Other
 

• There is no liquor licence approval in place for the premises despite the presence of inebriated 
guests on site. 

 
Officer Comment on submissions
 
Nine (9) submissions have been received in support of the application. Only three (3) of these have 
provided addresses, with only one of these identified as being located in the wider area. 
 
It is also noted that a number of the submissions in support of the application make direct reference to the 
use of the premises as a ‘wedding venue’, despite the applicant failing to acknowledge any such use: 
 

• ‘Bellingdale weddings help to bring guests to the Tweed / Kingscliff / Murwillumbah area year-round 
generating revenue in the form of accommodation, food and beverage, activities and events as well 
as transport.’

• ‘As a resident of tweed I have visited a few wedding venues in my lifetime. Bellingdale Farm will 
forever hold a place in my heart as one of the most beautiful locations. As it’s popularity grows it will 
be a hidden gem for any couple looking for scenic views and privacy. The community only benefits 
by its operation.’ 

• ‘My own wedding was held at that restaurant in 1995, as I hear the existence of this facility is in 
dispute, I could easily provide wedding photos showing the 124 people present.’

 
The four (4) objectors have provided addresses and are all residents directly impacted by the operation of 
the facility. 
 
Noise and the potential for the premises to be more accurately described as a ‘function centre’ are the key 
issues raised in the objections. 
 
Prior to the submission of the application, Council has been in receipt of multiple noise complaints in 
relation to the operations on the subject site. 
 
As set out earlier, Council’s officers have reviewed the acoustic report and raises concerns with same. 
 
Council officers also have concerns with regard to the scale and frequency of private events/functions 
being hosted at the premises, and question the permissibility of the use.
 
As set out in response to the NCC report – concerns are also raised in relation to the unauthorised works 
and the failures to comply with the NCC/BCA.
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Concern is also raised with regard to the suitability of the access.
 
It is unclear if the applicant is serving alcohol at events on the premises, but officers are of the 
understanding that there is not a liquor licence in place for same.
 
(e)     Public interest
 
Having regard to the rural nature of the site and impact of the development on adjoining residences in 
terms of noise and vibration, the proposal is not considered to be in the public interest.
 
 
OPTIONS:
Option 1
 
That Development Application DA22/0765 for an expansion of existing restaurant and use of works 
undertaken without consent including earthworks at Lot 1 DP 1240727 & Lot 3 DP 582718 No. 47 
Hindmarsh Road, Nunderi, be refused for the following reasons: 
 
1.     Pursuant to Section 4.15(1)(a)(i) - The proposal, which seeks to substantially intensify the use of a 

restaurant on a rural zoned site to accommodate up to 153 guests and which fails to demonstrate 
that the impacts associated with same is acceptable, is contrary to the aims of the Tweed Local 
Environmental Plan 2014 as set out in clause 1.2(b) to encourage a sustainable local economy 
and small business, employment, agriculture, affordable housing, recreational, arts, social, 
cultural, tourism and sustainable industry opportunities appropriate to Tweed.

 
2.     Pursuant to Section 4.15(1)(a)(i) - The proposal is contrary to the objectives of Zone RU2 Rural 

Landscape as set out in clause 2.3 the Tweed Local Environmental Plan 2014 to maintain the rural 
landscape character of the land, to provide for compatible land uses, and to   provide for a range 
of tourist and visitor accommodation-based land uses, including agri-tourism, eco-tourism and any 
other like tourism that is linked to an environmental, agricultural or rural industry use of the land.

 
It is considered that the scale of the development is inconsistent with the rural nature of the area, 
and the application fails to demonstrate that the impacts associated with the operation of the 
premises will not have an adverse impact on the amenity of neighbouring properties. 
 
The proposal is similar in scale and operations to a function centre which is prohibited in Zone 
RU2.

 
3.     Pursuant to Section 4.15C(1)(b) - The application has not demonstrated to the satisfaction of the 

consent authority that the operation of the premises will not negatively impact neighbouring 
properties, particularly in relation to internal and external sources of noise, including but not limited 
to, noise associated with operation of the restaurant/café and associated outdoor dining areas, 
traffic noise, and operation of plant and/or machinery.   

 
4.    Pursuant to Section 4.15C(1)(b) - The applicant has not demonstrated to the satisfaction of the 

consent authority that the proposed Sewage Treatment Plant and associated effluent Land 
Application Area(s) will not prejudice ground water quality, or create a public health hazard. 

 
5.     Pursuant to Section 4.15C(1)(c) - The premises is not considered suitable for the proposed 

development, as evidenced by the non-compliances with Building Code of Australia and the 
National Construction Code.

 
6.     Pursuant to Section 4.15C(1)(e) - The proposed operation of a ‘restaurant’ with a patronage 
capacity of up to 153 guests in a rural zone, which has a history of operating as a wedding 
venue/function centre which is prohibited in the zone and ongoing complaints in relation to noise is not 
considered to be in the public interest.
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7.   ATTACHMENT 5 is CONFIDENTIAL in accordance with Section 10A(2) of the Local Government Act 
1993, because it contains:

(e)     information that would, if disclosed, prejudice the maintenance of law

Option 2
 
That Development Application DA22/0765 for a for an expansion of existing restaurant and use of works 
undertaken without consent including earthworks at Lot 1 DP 1240727 & Lot 3 DP 582718 No. 47 
Hindmarsh Road, Nunderi be deferred, and that further information is sought from the applicant to address 
the issues of concern raised in the Council report.
 
As part of any Request for Further Information the applicant is advised that any further consideration of the 
application would be on the basis that the premises would operate as a restaurant/café only and that the 
use of the premises for holding of events, functions, conferences would be expressly prohibited. 
 
Council officers recommend Option 1.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
Nil.
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1.0 Executive Summery  

1.1  Compliance items 

The following items are brought to your attention. These items are either important items or compliance 

issues.  Please refer to the relevant clause in the body of the report for detailed information. 

 BCA Clause Comment 

B1.2 Structural 
drawings and 
certification 

 

• Please provide a structural report for the existing building and 
drawings and design certificate for the new extension/works above 
the kitchen.  

• Structural report must include all existing balustrades to raised 
terraces  

• Installation certificate required for glazing to confirm compliance with 
AS 2047 and AS 1288 (where applicable) 

B1.4 Termite 
Resistance 

Please provide a report detailing termite management in the building. 

D1.10 Discharge from 

exits  

 

The maximum permitted gradient of a ramp on a route from an exit is 1:8. 
Currently the ramp leading from the rear exit is approximately 1:5 greater than 
the maximum permitted gradient of 1:8. This ramp must be upgraded to have 
a minimum gradient of max 1:8 for egress (Note - For wheelchair access this 
ramp must be max 1:14) 

D2.13 Stairs and D3.3 
Parts of buildings to be 
accessible 

 

 

Front entrance stairs to be upgraded as follows: 
• New handrails to be provided each side of stairs with extensions on 

accordance with AS 1428.1  
• Goings are 240mm deep in lieu of the minimum required going of 

250mm deep (goings must be measured nosing to nosing) 

Internal stairs (between dining & kitchen) to be upgraded as follows: 

• Steps are approximately 245mm deep in lieu of a minimum of 250mm 
deep 

• Bottom step is approximately 30mm higher than the next 
consecutively in lieu of the permitted 5mm difference between 
consecutive steps. The bottom step is also 195mm high in lieu of max 
190mm high. This is caused by an additional 30mm high metal step 
added to the bottom step.  

• A handrail must be provided on one side of stairs with extensions and 
as this is a required egress stairs 1m clear width between the handrail 
and the wall must maintained.  

Internal stairs (between dining levels)  
• This stair is the subject of an access performance solution and is 

considered a feature stair only. This stair must be closed off at all 
times from the public.  

D2.14 Landings  A non-slip finish is required to stairs and ramps as follows:  
• External stairs require slip resistant nosings and landings to achieve a 

slip resistance of not less than P4  
• Internal stairs require slip resistant nosings and landings to achieve a 

slip resistance of not less than P3  
• The rear external DDA ramp require a slip resistant surface of not less 

than P5 (this will be P4 when upgraded to be 1:14)  
• Internal step ramp to have a slip coating provided of not less than P4 

to entire surface – test reports required 
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D2.15 Thresholds 

 

All doors that have a threshold step must be provided with threshold ramps. 
As detailed in the access report ramps may comply with AS 1428.1 (2001) in 
accordance with the access performance solution report.  

D2.16 Balustrades  The level difference between the finished floor level of the veranda and the 
floor below was measured at approximately 4.1m difference. As the difference 
in level is greater than 4m high, no climb points are permitted in the no-climb 
zone of the balustrade between 150mm high to 760mm high. Therefore, the 
following is required: 

• Balustrade must be adjusted to remove climb points or  
• The ground below the verandas to be raised so that the level distance 

from the finished level of the veranda to the ground below is less 
than 4m.   

D2.20 Swinging doors  Exit doors should swing outward in the direction of egress. 

• Exit sign to front veranda on first floor level must be located to be 
over a double door that swings outward in the direction of egress. 

• Ground floor dining doors swings inward in lieu of outward in the 
direction of travel – as this door serves an area less than 200sqm a 
hold open device to be fitted to the door in lieu of opening outward.            

D2.21 Operation of 
latch 

 

All exit doors and doors on the path of travel to an exit must not be lockable 
from the inside along the path of travel to an exit –  

• Kitchen exit door lock to be removed to inside 
• Restaurant doors to external verandas locks must be removed so that 

a minimum of one leaf of double doors are freely openable at all 
times.  

• Rear exit door (to the wheelchair ramp) on level 1 lock to be 
removed/disabled from inside  

D3.3 Parts of buildings 
to be accessible 

External front entry Stairs (accessible requirements) 
• External front main entrance stairs to be provided with handrails both 

sides with extensions in accordance with AS 1428.1 – to be provided  
• Stairs have an open riser bottom step in lieu of a solid riser – solid 

riser to be provided.   
• Stairs require tactile indicators top and bottom  

Rear wheelchair ramp  
The rear wheelchair ramp to the rear of the building must be replaced with an 
AS 1428.1 compliant ramp as follows: 

• Max gradient of 1:14 with level landing between door and ramp  
• Handrail to be provided each side with extensions and kerb or kick 

plate to be provided  
• Tactile indicators required top and bottom  
• Ramp to have a slip rating of not less than P5 
• 20mm step at threshold to entry door – DDA threshold ramp to be 

provided to door in accordance with AS 1428.1    
• DDA compliant door hardware to be provided to door   

Step Ramp (in dining room)  

A step ramp has been provided in the dining room between levels. This ramp 
requires the following: 

• A 450mm high wall each side or 
• A handrail and kerb rail on the open side  
• Slip rating over the entire surface of not less than P4 

Doors  
All doors that have a threshold step must be provided with threshold ramps. 
As detailed in the access report ramps may comply with AS 1428.1 (2001) in 
accordance with the access performance solution report.  
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PWD toilet upper level  
• Door hardware to be replaced with DDA compliant hardware in 

accordance with AS 1428.1 
• In-use indicator to be provided 
• Braille signage required  

General items 
• Decals to be installed to glass doors in accordance with AS 1428.1 

(ground floor dining)  
• The light switch adjacent to the PWD toilet is located at 

approximately 1.3m high in lieu of between 900mm and 1.1m high 

D3.5 Accessible 
Carparking Spaces  

PWD carparking space to be provided to comply with AS/NZS 2890.6 to include 
the following: 

• Carparking space to be level with a max gradient of 1:40 
• Hatched circulation space required 
• Bollard to be provided in accordance with AS/NZS 2890.6 
• Level path to be provided from the car parking space up to the 

building. 

D3.7 Hearing 
augmentation 

Please confirm if an inbuilt amplification system is provided in which case 
hearing augmentation will be required or alternatively access consultant to 
review. 

E1.3 Fire Hydrant 

system 

Please provide a design certificate for the hydrant system from an 
appropriately qualified hydraulic designer confirming compliance with AS 2419 
(2005). Alternatively, fire engineer to review fire compartmentation to fire 
separate the building in accordance with the NCC Clause C2.7(b)  

E1.4 Fire hose reels Please provide a design certificate for fire hose reels from an appropriately 
qualified hydraulic designer confirming compliance with AS 2441 (2005).    

E4.1 – E4.8 Exit and 

emergency lighting 

Please provide a design certificate by a licenced electrician confirming the exit 
and emergency lighting will comply with AS 2293.1 

• Currently front entrance doors are required exit doors and do not 
have exit signage above the door and this sign must be placed above 
doors that open outward in the direction of egress. 

• The stairs leading down to the kitchen are a required exit from first 
floor level and must have an exit sign and emergency light above the 
stairs. 

F1.12 Subfloor 
ventilation  

Please provide a drawing outlining the ventilation provided to the subfloor of 
the building which must comply with the BCA F1.12 Subfloor ventilation. 

F4.4 Artificial lighting Electrical consultant to provide report confirming artificial lighting complies 
with AS1680.0. and Section J part J6 and J8.  

J1 – J8 Energy 
efficiency  

Part J Energy Efficiency assessment is excluded from this report.   

Town planning 

 

Assessment against the Town Planning approvals is excluded from this report  
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Access Performance Solutions  

BCA 
Clause 

Performance 
Requirement  

Non-compliance to be addressed   

D3.2 
Access to 
Buildings 
and D3.3 
Parts of 
buildings 
to be 
accessible 

DP1 An Access Performance Solution Report only has been prepared by Purely 
Access – no Access Performance Brief was provided. The correct procedures 
must be followed, in accordance with the NCC Clause A2.2 and the following 
is required:  

• Produce a Performance Solution Brief  
• Engage with all stakeholders and seek approval of performance 

solutions  
• Produce the final Performance Solution Report 

Entry to the building  
• Disabled access is not provided from the main pedestrian entry into 

the site to the buildings on site – Addressed by access consultant  
• Disabled access is not provided through the principal entrance of 

the building (the principal entrance has steps) and disabled access 
is provided via the rear exit of the building – To be addressed by 
access consultant  

• Disabled access is not provided between buildings on site (the main 
building and the class 1b cabins) – To be addressed by access 
consultant 

• No lift is provided between level 1 and ground floor dining – To be 
addressed by access consultant 

• No disabled car parking space is provided with hatched circulation 
space and bollard – To be provided on site  

• Path form disabled car parking space up to main entrance stairs is 
not accessible and has grass and pavers in lieu of a level surface – 
level 1m wide path to be provided on site 

Front entrance Stairs  

• Front entrance stairs handrails not provided with extensions in 
accordance with AS 1428.1 – handrail with extensions to be 
provided on each side of main entrance stairs  

• Stairs have a step in the riser in lieu of a max 25mm vertical play – 
to be addressed by access consultant 

• Stairs have an open riser bottom step in lieu of a solid riser – 
bottom step to have solid riser  

• Stairs require tactile indicators top and bottom - Confirmation 
required by access consultant if tactile indicators to be provided top 
and bottom 

Internal stairs between dining levels: 
Circulation stairs between dining level have no handrails, are 800mm wide 
have an inconsistent thread width and a 40mm overhang in lieu of a vertical 
or max 25mm chambered to the riser.  
Addressed by access consultant – Stair to be closed from public access and 
the following is required:  

• Contrasting non-slip nosings to be provided  

• Confirmation required by access consultant if tactile indicators to be 
provided top and bottom 

Sitting Foyer 
The Sitting Foyer has a balcony which is not wheelchair accessible in 
accordance with AS 1428.1 and an access performance solution required to 
justify the following:  

• The door does not have DDA compliant hardware  
• Doors do not provide 850mm clear width via a single leaf  
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• The threshold of the door has a step of approx. 20mm high which 
exceeds the maximum permitted of 3mm high  

Access consultant to address disabled access not provided to balcony 

Ground floor accessible sanitary facilities  
A PWD toilet is required on all levels where sanitary facilities are provided. 
No unisex PWD toilet is provided to the lower ground floor sanitary facilities. 
Currently a PWD toilet is provided within each male and female toilet, 
however, they do not comply with AS 1428.1 to include: 

• The sink is not provided within the cubicle and is not an AS 1428.1 
sink  

• The toilet is not AS 1428.1 compliant in height and set out 
• Circulation space does not comply with AS 1428.1  
• No backrest is provided and no rear grabrail is provided  
• No ambulant disabled facilities are provided  
• There is a 20mm step on the path into the toilets  

Access consultant to address no compliant PWD toilet or ambulant disabled 
toilets provided on the lower level.   

Upper-level accessible sanitary facilities  
• No ambulant disabled facilities are provided – Not required at time 

of construction  
• Corridor outside the PWD toilet is approximately 1.2m wide in lieu 

of a minimum of 1.24m wide - Addressed by access consultant 

General items  
• Door thresholds throughout the building generally have a 20mm to 

50mm high step – Threshold ramp to be provided to all door 
thresholds in accordance with AS 1428.1 (2001) as per access 
performance solution  

• General circulation doors throughout the building don’t provide 
850mm clear width (800mm provided) - Addressed by access 
consultant  

• Double doors throughout the building don’t provide 850mm clear 
width via a single leaf - Addressed by access consultant 

• The light switch adjacent to the PWD toilet is located at 
approximately 1.3m high – To be addressed by access consultant 
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Other Performance Solutions  

BCA Clause Performance 
Requirement  

Non-compliance to be addressed   

D2.13 Goings 
and risers  

DP2  Stairs  

The following items relating to stairs may be difficult to rectify on site 
and may need to be justified as a performance solution:  

Front entrance stairs  
• Threads are 240mm deep in lieu of the minimum required 

tread width of 250mm deep.  

Internal stairs (between dining and kitchen)  
• Steps are approximately 245mm deep in lieu of a minimum of 

250mm deep 

• Bottom step is approximately 30mm higher than the next 
consecutively step in lieu of the permitted 5mm difference 
between consecutive steps. The bottom step is also 195mm 
high in lieu of max 190mm high. This is caused by an 
additional 30mm high metal step added to the bottom step 

Internal stairs (between dining levels)  
• Stairs are approximately 800mm wide in lieu of a minimum of 

1m wide clear width.  
• Stairs have an inconsistent thread width as the edge of the 

thread is uneven   

F3.1 Ceiling 
heights 

FP3.1 Ceiling heights 
A class 6 building would require the following ceiling heights:  

• Habitable rooms – 2.4m 
• Commercial kitchen 2.4m  
• Bathrooms and corridors - 2.1m 

• Stairs to have 2m minimum head height above the line of the 
nosing throughout. 

The floor to ceiling heights in the building were measured on site as: 
• Ceiling height to commercial kitchen is 2.31m high in lieu of 

not less than 2.4m 
• Ceiling height to the lower restaurant is 2.34m high and 2.19m 

high under structural beams in lieu of not less than 2.4m 
• Ceiling height to the shop is 2.22m high in lieu of not less than 

2.4m 

Altelier Consultancy has documented a performance solution report to 
justify this reduction in ceiling height. However, the correct procedures 
must be followed and Altelier must: 

• Produce a Performance Solution Brief  
• Engage with all stakeholders and seek approval of performance 

solutions  
• Produce the final Performance Solution Report  
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2.0 Introduction  

The subject property is located at 47 Hindmarsh Road, Nunderi (as par the image below).  

This report has been prepared, on behalf of John Spedding to establish compliance with the National 

Construction Code of Australia 2019 amendment 1. This report also highlights aspects of design that will be 

subject to performance-based design utilising the relevant performance requirements documented within the 

NCC. 

 

 
 

 

2.1 Building Characteristics  

The following characteristics of the building have been determined in accordance with the NCC. These 

characteristics influence the NCC requirements applicable to the building. 

Clause  Description or requirement  

NCC Version  2019 (amendment 1)  

Number of storeys  2 storeys 

Effective height  Approx. 2.8m  

Classification Class 6 (as advised by the building owner)   

Minimum Type of Construction  Type C Construction  

Rise in Storeys  2 storeys  

Floor areas  Ground floor  570sqm 

Level 01  560sqm 

Total building  1130sqm 
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3.0 Assessment comments 
3.1    Structure (Section B) 

Item  Assessment comment   Status 

B1.2 Structural drawings and certification 
• Please provide a structural report for the existing building from an 

RPEQ engineer (structural report must include all existing 
balustrades to raised terrace) 

• Please provide structural drawings and design certificate by an 
RPEQ engineer for the new extension/works above the kitchen.  

• Please provide a structural design certificate and inspection 
certificate for the new decks to the class 1b cabins  

• Design certificate required for glazing to confirm compliance with 
AS 1288. 

Information 
Required 

B1.4  Termite Resistance 
Please provide a report detailing termite management in the building.  

Information 
Required 

 

3.2    Fire Resistance (Section C) 

Item  Assessment comment   Status 

C1.10 Fire Hazard Properties of Wall and Ceiling linings 
Please provide test certificates confirming the fire hazard properties of the 
following: 

• Floor coverings - AS/ISO 9239.1 test report required 
• Wall and ceiling linings - AS 5637.1 test report required. Please 

provide test reports for all timber floors, wall and ceiling linings. 

      
It appears the following linings are provided: 

• Ceilings in the main restaurant have a pine lining which would 
achieve a Group 3 number for “Other area” 

• Black butt wall linings would also achieve a Group 3 number 

Note   

C2.2 Compartment size limitations 
The building is a two-storey class 6 (restaurant) building with a fire 
compartment size of 1,130m2 in area and 3,420m3 in volume. This is 
suitable for Type C Construction.  

Note   

C3.2  Fire source features and protection of openings 
The building is more than 3m from side boundaries and more than 6m from 
other buildings on site therefore no protection of openings is required.                  

 Note   

Spec 
C1.1 

Fire Resistance Levels (FRLs) 
As a Type C construction building no fire rated construction is required.     

Note   
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3.3 Access and Egress (Section D) 

Item  Assessment comment   Status 

D1.2  Number of exits required  
The number of exits provided complies.  

Note 

D1.4 Exit travel distances & distances between exits 
Travel distances have been checked and comply.  

Note 

D1.5  Distances between alternative exits  
Distance between alternative exits have been checked and comply.   

Note 

D1.6 Dimensions of exits and paths of travel to exits 
The occupancy of the building has been calculated based on D1.13 as 
follows and exit egress widths provided comply.  

Location  Occupancy  Egress required  Comment  

Ground floor  151 persons  2m egress width required  4m provided  

First floor  332 persons  3.5m egress width required  3.5m provided  
 

Note 

D1.9  Travel by non-fire isolated stairs 
The external stairs and stairs down to the kitchen are required non-fire 
isolated stairs and comply with the following: 

• The distance from all points on first floor level to open space must 
not exceed 80m  

• The distance from the point of discharge of the stairs to open 
space must not exceed 20m  

Note 

D1.10 Discharge from exits  
The maximum permitted gradient of a ramp on a route from an exit is 1:8. 
Currently the ramp leading from the rear exit is approximately 1:5 greater 

than the maximum permitted gradient of 1:8. This ramp must be upgraded 
to have a gradient of max 1:8. (Note - For wheelchair access this ramp 
must be max 1:14) 

Does not 
comply  

D1.13  Building population 
The building population is calculated in accordance with the NCC D1.13 and 
the occupancy as indicated on the plans provided as follows: 

Area  Area p/person patrons staff 

Ground floor 

Restaurant  130sqm/1 120 persons  10 staff  

Shop/servery  40sqm/3 12 persons 2 staff 

Kitchen  40sqm/10  4 staff  

Bar  16sqm/10  2 staff  

Cold 
room/store 

20sqm/30  1 staff 

Total occupancy  132 persons  19 staff  

Level 01 

Restaurant  270sqm/1 265 persons  10 staff  

Office  10sqm/10  1 staff  

Storeroom 38sqm/30   

Sitting foyer  Seating plan  6 persons   

Café/formal 

dining  

50sqm/1 47 persons  3 staff  

Total occupancy 318 persons  14 staff  

Total patrons 450 persons  

Total staff  33 staff  
 

Note  
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D1.12 Non-required stairways, ramps and escalators 
The internal stairs connecting the first-floor restaurant and ground floor 
dining has less than 1m clear width between the handrail and wall and is 
considered a non-required stair. It is not considered an exit and does not 
have exit signage. It must be closed off at all times from the public. 

Note  

D2.8 Enclosure of space under the stairs  
The space under required stairs must not be enclosed to provide storage or 
fire rated construction required – this applies to the stairs down to the 
kitchen which must not have storage underneath the stairs.  

Note  

D2.13 & 
D3.3 

Stairs (main entrance stairs) 
Existing stairs in the building must be upgraded to address the following 
non-compliances (where upgrade is not feasible access consultant to 
review and determine if a performance solution is possible)     

Front entrance stairs  
• New handrails to be provided each side of stairs with extensions 

on accordance with AS 1428.1.  
• Goings are 240mm deep in lieu of the minimum required going of 

250mm deep (goings must be measured nosing to nosing as per 
the extract from the BCA below)  

         

Internal Stairs (between dining and kitchen) to be upgraded as follows:   
• Steps are approximately 245mm deep in lieu of a minimum of 

250mm deep 
• Bottom step is approximately 30mm higher than the next 

consecutively step in lieu of the permitted 5mm difference 
between consecutive steps. The bottom step is also 195mm high 
in lieu of max 190mm high. This is caused by an additional 30mm 
high metal step added to the bottom step.  

• A handrail must be provided on one side of stairs with extensions 
and as this is a required egress stairs 1m clear width between the 
handrail and the wall must maintained. 

    

 

Does not 
comply/ 
Information 
Required/ 
Performance 
Solution   
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Internal stairs (between dining levels)  
• Stairs are approximately 800mm wide in lieu of a minimum of 1m 

wide clear width.  
• Stairs have an inconsistent thread width as the edge of the thread 

is uneven. The thread also has an approximately 40mm overhang 
in lieu of a vertical or max 25mm chamber to the riser in 
accordance with AS 1428.1.   

• No handrails are provided to the stairs  
This stair must be closed off at all times from the public. 

      

D2.14  Landings  
The stairs and ramps require the following slip resistance:   

• External stairs require slip resistant nosings and landings to 
achieve a slip resistance of not less than P4  

• Internal stairs require slip resistant nosings and landings to 
achieve a slip resistance of not less than P3  

• The rear external DDA ramp require a slip resistant surface of not 
less than P5 (this will be P4 when upgraded to be 1:14)  

• Internal step ramp to have a slip coating provided of not less than 
P4 to entire surface – test reports required 

Information 
Required 

D2.15  Thresholds 
All doors that have a threshold step must be provided with threshold 
ramps. As detailed in the access report ramps may comply with AS 1428.1 
(2001) in accordance with the access performance solution report.   

 

    

Information 
Required/ 

Performance 
Solution  
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D2.16 Balustrades 
The level difference between the finished floor level of the veranda and the 
floor below was measured at approximately 4.1m difference. As the 
difference in level is greater than 4m high, no climb points are permitted in 
the no-climb zone of the balustrade between 150mm high to 760mm high. 
Therefore, the following is required: 

• Balustrade must be adjusted to remove climb points or  
• The ground below the verandas to be raised so that the level 

distance from the finished level of the veranda to the ground 
below is less than 4m.        

Does not 
Comply/ 
Information 
Required 

D2.20 Swinging doors 
Exit doors should swing outward in the direction of egress. 

• Exit sign to front veranda on first floor level must be located to be 
over a double door that swings outward in the direction of egress. 

• Ground floor dining doors swings inward in lieu of outward in the 
direction of travel – as this door serves an area less than 200sqm 
a hold open device to be fitted to the door in lieu of opening 
outward.            

Information 
Required 

 

D2.21 Operation of latch 
All exit doors and doors on the path of travel to an exit must not be 
lockable from the inside along the path of travel to an exit –  

• Kitchen exit door lock to be removed to inside 
• Restaurant doors to external verandas locks must be removed so 

that a minimum of one leaf of double doors are freely openable at 
all times.  

• Rear exit door (to the wheelchair ramp) on level 1 lock to be 
removed/disabled from inside                  

Information 
Required 

D3.2 Access to Buildings   
A performance solution by an access consultant will be required to address 
the following:  

• Disabled access is not provided from the main pedestrian entry 
into the site up to the buildings on site – Addressed by access 
consultant 

• Disabled access is not provided through the principal entrance of 
the building (the principal entrance has steps) and disabled access 
is provided via the rear exit of the building – To be addressed by 
access consultant 

• Disabled access is not provided between buildings on site (the 
main building and the class 1b cabins) – To be addressed by 
access consultant 

• No lift is provided between level 1 and ground floor dining – To be 
addressed by access consultant 

• No wheelchair accessible carparking spaces are provided and no 
wheelchair accessible path is provided from the carpark up to the 
building – to be provided  

• At the front of the building pavers are provided with grass gaps - 
1m wide level wheelchair accessible path to be provided from a 

wheelchair access carparking space up to the building       

Performance 
Solution  
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D3.3 

 

Stairs (accessible requirements) 
• External front main entrance stairs  

• Stairs require a handrail both sides with extensions in 
accordance with AS 1428.1 – to be provided  

• Stairs have a step in the riser in lieu of a max 25mm vertical 
splay – to be addressed by access consultant  

• Stairs have an open riser bottom step in lieu of a solid riser 
– solid riser to b e provided.   

• Stairs require tactile indicators top and bottom  
• Internal stairs between dining levels - to be closed off from the 

public at all times  
• Stairs to kitchen - to be a staff circulation stair only and therefore 

not required to be accessible under exemption D3.4 of the BCA  

    

Rear access (wheelchair ramp)  
Disabled/wheelchair access is provided to the building via a ramp located 
at the rear of the building which does not comply with AS 1428.1. Ramp to 
be replaced with an AS 1428.1 compliant ramp as follows: 

• Max gradient of 1:14 with level landing between door and ramp 
(ramp currently has a gradient of 1:5)  

• Handrail to be provided each side with extensions and kerb or kick 
plate to be provided  

• Tactile indicators required top and bottom  
• Ramp to have a slip rating of not less than P5 
• 20mm step at threshold to entry door at top of ramp – DDA 

threshold ramp to be provided in accordance with AS 1428.1  
• DDA compliant door hardware to be provided to door     

Step Ramp (in dining room)  
A step ramp has been provided in the dining room between levels. This 
ramp requires the following: 

• A 450mm high wall each side or 
• A handrail and kerb rail on the open side  
• Slip rating over the entire surface of not less than P4 

 

Front deck  
Access to the level 1 front terrace/deck to be upgraded to provide 
wheelchair access as follows: 

• Door thresholds must have threshold ramps provided.   

Information 
Required/ 
Performance 
Solution  

Page 169 of 479



  
  

 
Building Assessment Compliance report 

 

 
NCC 2019.1 Compliance report  
Coastline Building Certification Group P/L  

 

• Doors do not provide 850mm clear width via a single leaf to be 
addressed as an access performance solution. (Addressed by 
access performance solution) 

• Front entrance terrace doors to have DDA compliant hardware 
(Addressed by access performance solution)    

Sitting Foyer  
The Sitting Foyer has a balcony which is not wheelchair accessible in 
accordance with AS 1428.1 which must be documented as an access 
performance solution as follows: 

• The door does not have DDA compliant hardware  
• Doors do not provide 850mm clear width via a single leaf  
• The threshold of the door has a 20mm step  

Access consultant to address no disabled access provided to balcony of 
sitting foyer.      

   

Lower-level sanitary facilities  
No unisex PWD toilet is provided to ground floor sanitary facilities. 
Currently a PWD toilet is provided within each male and female toilet, 
however, they do not comply with AS 1428.1. and are within the male and 
female compartments in lieu of being unisex and available to both sexes. 
Access consultant to address no compliant accessible sanitary facilities 
provided on the lower level.       

Upper-level sanitary facilities 
• No ambulant disabled toilets are provided to be documented as an 

access performance solution – not required at time of construction 
• Corridor outside the PWD toilet is approximately 1.2m wide in lieu 

of a minimum of 1.24m wide (Addressed by access consultant)  
• Door hardware to be upgraded to comply with AS 14281 in PWD 

toilet (handle to turn in at the end) 
• In-use indicator to be provided  
• Braille signage to be provided   

General items  
• Door thresholds throughout the building generally have a 20mm 

to 50mm high step - Threshold ramp to be provided to all door 
thresholds in accordance with AS 1428.1 (2001) as per access 

performance solution 
• General circulation doors throughout the building don’t provide 

850mm clear width (800mm provided) - Addressed by access 
performance solution 

• Decals are not installed to glass doors in accordance with AS 
1428.1 which must be provided (ground floor dining) – To be 
provided The light switch adjacent to the PWD toilet is located at 
approximately 1.3m high in lieu of between 900mm and 1.1m 
high – To be addressed by access performance solution 
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D3.5 Accessible Carparking Spaces  
The carpark does not have line marking and no accessible carparking 
spaces have been provided. A class 6 building requires 1 car parking space 
for persons with a disability for every 50 carparking spaces or part thereof 
provided in accordance with AS/NZS 2890.6 to include the following: 

• Carparking space to be level with a max gradient of 1:40 
• Hatched circulation space required 
• Bollard to be provided in accordance with AS/NZS 2890.6 
• Level path to be provided from the car parking space up to the 

building. 

   

Information 
Required  

D3.6  Signage  
• PWD toilet to be provided with compliant braille signage in 

accordance with AS 1428.1  
• Exits to have braille signage in accordance the NCC D3.6 to state 

EXIT and the Level  

Information 
Required   

D3.7 Hearing augmentation 
Please confirm if an inbuilt amplification system (excluding emergency 
warning EWIS) will be provided in which case hearing augmentation will be 

required. 

Required  

D3.8 Tactile indicators  
Tactile indicators must be provided to all stairs and ramps to extend the full 
width of all stairs and ramps top and bottom – to be provided or addressed 
in access performance solution.  

Information 
Required   
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3.4 Services & Equipment (Section E) 

Item  Assessment comment   Status 

E1.3  Fire Hydrant system 
As the building is over 500sqm fire hydrant coverage is required.  

Please provide a design certificate from an appropriately qualified hydraulic 
designer confirming compliance with AS 2419 (2005). Alternatively, fire 
engineer to review fire compartmentation to fire separate the building in 
accordance with the NCC Clause C2.7(b) to separate buildings with an area 
under 500sqm.  

The client indicated they would like to explore fire separating the building 
with a fire wall in accordance with Clause C2.7(b) in order that each 
separate building would be less than 500sqm and not require fire hydrant 
coverage. With this option we note the following: 

• The fire wall would need to extend from the ground floor slab to 
the roof covering in a vertical line (no stepping)  

• Any windows in separate fire compartments exposed at an angle 
will need to be protected with wall wetting sprinklers or fire 
engineered in accordance with the NCC C3.3.  

• Services or structure crossing fire walls would need to be 
protected in accordance the NCC C3.15 

• The first-floor slab is not fire rated therefore the ground floor 
dining and the first-floor dining would be the same fire 
compartment.  

Information 
Required 

E1.4 Fire hose reels 
The building is over 500sqm in area and fire hose reel coverage is provided 
via the following:  

• A fire hose reel has been provided at the rear entrance to the first 
floor  

• A fire hose reel has been provided on the external terrace on 
ground floor level  

Coverage appears to be compliant. Confirmation required that the fire hose 
reels are mounted at the correct height between 1.4m and 2.4m high.  

Please provide a design certificate from an appropriately qualified hydraulic 
designer confirming compliance with AS 2441 (2005).      

Information 
Required 

E1.6 Fire extinguishers 
A Fire extinguisher has been provided in the kitchen. Please provide a 
design certificate from an appropriately qualified hydraulic designer 
confirming compliance with AS 2444 (2001). 

Information 
Required 

E2.2  Smoke hazard management  
As the building is a single fire compartment with an area of less than 
20000sqm no smoke hazard management is required 

Note  

E4.1 – 
E4.8 

Exit and emergency lighting 
Exit and emergency lighting throughout the building to be reviewed and 
upgraded where necessary to comply with AS 2293.1. Please provide a 
design certificate by a licenced electrician confirming the exit and 
emergency lighting will comply with AS 2293.1. Note: 

• Currently front entrance doors are required exit doors and do not 
have exit signage above the door and this sign must be placed 
above doors that open outward in the direction of egress. 

• The stairs leading down to the kitchen are a required exit from 
first floor level and must have an exit sign and emergency light 
above the stairs. 

Information 
Required 
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3.5    Health and Amenity (Section F) 

Item  Assessment comment   Status 

F1.12  Subfloor ventilation  
Please provide a drawing outlining the ventilation provided to the subfloor 
of the building which must comply with the BCA F1.12 Subfloor ventilation. 

Information 
Required 

F2.1  Sanitary facilities 
The following sanitary facilities are provided in the building: 

• 1 PWD toilet  
• 3 pan, 5 urinal and 3 basins  
• 5 female pans and 3 basins   

These facilities can cater for the following occupancy: 
• 250 male patrons and staff 
• 250 female patrons and staff  

The occupancy of the building was calculated as 483 persons in 
accordance with Clause D1.13 of the BCA.  

Note  

F3.1 Ceiling heights 
A class 6 building would require the following ceiling heights:  

• Habitable rooms – 2.4m 
• Commercial kitchen 2.4m  
• Bathrooms and corridors - 2.1m 
• Stairs to have 2m minimum head height above the line of the 

nosing throughout. 

The floor to ceiling heights in the building were measured on site as: 
• Ceiling height to commercial kitchen is 2.31m high in lieu of not 

less than 2.4m 
• Ceiling height to the lower restaurant is 2.34m high and 2.19m 

high under structural beams in lieu of not less than 2.4m 
• Ceiling height to the shop is 2.22m high in lieu of not less than 

2.4m 

Altelier Consultancy has documented a performance solution report to 
justify this reduction in ceiling height. The correct procedures must be 
followed and Altelier must: 

• Produce a Performance Solution Brief  
• Engage with all stakeholders and seek approval of performance 

solutions  
• Produce the final Performance Solution Report  

Performance 
Solution/ 
Information 
Required  

F4.4 Artificial lighting 
Electrical consultant to provide report confirming artificial lighting complies 
with AS1680.0. and Section J part J6 and J8.  

Information 
Required  

F4.5 Kitchen local exhaust ventilation  
Please provide a design certificate and installation certificate confirming the 
kitchen exhaust complies with AS 1668.1. and AS 1668.2. - Received  

Note   
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3.6    Ancillary Provisions (Section G) 

Item  Assessment comment   Status 

G1.2 Coldrooms and vaults 
Cold rooms are required to have: 

• A door that is capable of being opened from the inside without the 
use of a key 

• An internal light controlled only by a switch which is located 
adjacent the entrance door of the cold room 

• An indicator lamp located outside the cold room which is 
illuminated when the internal light is switched on; and 

• An alarm that is located outside the cold room but controllable 
only from the inside and capable of achieving a sound pressure 
level of 90dB(A) 

Appears to be provided to cold rooms in the kitchen.  

Note   

G6 Occupiable Outdoor Areas  
Please provide the fire hazard properties for the floor, wall and ceiling 
linings of balconies.   

 

 

3.7    Energy Efficiency (Section J) 

Item  Assessment comment   Status 

J1 – J8 Energy efficiency – fabric & glazing 
Part J Energy Efficiency assessment is excluded from this report. Subject to 
separate energy efficiency report as applicable. 

Note 

 

3.8    NSW and Local Government requirements  

Item  Assessment comment   Status 

N-8 Town planning 
Assessment against the Town Planning approvals is excluded from this 
report 

Note 
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4.0 Appendix – Marked up plans 
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TITLE: Mooball Urban Release Area - Deed of Novation (Updating Parties 

to Existing Planning Agreement) & Consideration of Satisfaction 
Regarding Clause 30 Pre-Development Application Lodgement 
Requirements

  
Submitted 
By: Strategic Planning and Urban Design

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Growing – We want to work together to plan for the future so the Tweed grows and evolves in a 
sustainable way
Plan ahead so the Tweed is ready for the future.
4.1.1    Financial Services – To collect and manage Council funds and provide information and advice to 
support sound financial decision-making.

 
ROLE:
LEADER - Council grows strong, transparent and visionary leadership promoting unity to make our Tweed 
community even better tomorrow than it is today.
  
 
EXECUTIVE SUMMARY
Council considered and ultimately adopted the Mooball Development Design Guideline at its meeting of 1 
July 2021. The Guideline relates to the Mooball Urban Release Area and is planning commitment of the 
Developer that was written into the Mooball Planning Agreement, as a positive obligation.
 
In addition to the adoption of the Guideline, Council resolved to seek legal advice to ascertain if it would be 
prudent to renew the Mooball Planning Agreement to list the new parties to it, noting that the land 
ownership and developer party had changed. The same resolution affirmed amendment of the Planning 
Agreement, on the same terms as the original, if that was the advice obtained, and it was. However, the 
legal opinion also considered the wording of the Council’s resolution and advised that it may not suffice for 
that purpose, as it did not specifically delegate the authority of the General Manager to execute the Deed 
of Novation, and the best course action is a fresh resolution to that effect.
 
This report seeks Council’s delegation of authority to the General Manager to give effect to the prior intent 
of Council’s earlier resolutions to update the Parties to the Mooball Planning Agreement. The Planning 
Agreement Novation Deed, prepared by Lindsay Taylor Lawyers on behalf of Council, updates the Parties 
to the Agreement, and the Agreement is on the same terms as the original.
 
The reason for the Novation Deed is to remove any uncertainty as to the legal entities a party to and the 
obligations arising under the Agreement relating to the development of the land.
 
 
RECOMMENDATION:
That Council enters into the Mooball Planning Agreement Novation Deed.
 
 
ATTACHMENTS
1. Part 1 Mooball Planning Agreement - Deed of Novation
2. Part 2 Mooball Planning Agreement - Deed of Novation
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COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 

The Novation Deed brings clarity to the Mooball Planning Agreement, it does not alter the 
legal obligations or liabilities under the Agreement, nor does it affect the Developer Party 
rights to develop the land whether the Novation Deed is executed or otherwise however, 
execution of the Novation Deed will release the original landowner from liabilities that should 
no longer be assigned to them for their lack of relevance given the change in land ownership. 
Clarity in the legally binding instruments assists all parties and the community in their 
understanding of where or to whom liabilities and obligations fall.

 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
The monetary cost attributable to preparation and execution of the Novation Deed is the 
Developer’s liability, an obligation written into the original Agreement, and this is highly 
relevant as the costs incurred are wholly attributable to the action of those private parties and 
not Council.

ii. Environmental (including climate change):
Not Applicable.

iii. Social:
 Not Applicable.
 
c. Legal Considerations:

 

Lindsay Taylor Lawyers, as Council’s legal service provider in this matter, have been fully 
consulted and have prepared the Novation Deed to be used. No further legal matters arise, 
except in relation to the advice to seek a further and more specific resolution regarding the 
General Manager’s authority to enter the Agreement for Council.

 
d. Risk Considerations:

 

The key risk presenting in the absence of an amended Planning Agreement is the lack of 
clarity regarding the parties to the Agreement and apportionment of liabilities and obligations. 
The risk is mitigated through the amendment sought by Council on the back of the legal 
advice obtained, to update the Parties to the original Agreement.

 
e. Engagement/Communication:
 Not Applicable.
  
 
 
REPORT:
Council considered and ultimately adopted the Mooball Development Design Guideline at its meeting of 1 
July 2021.
 
The Guideline relates to the Mooball Urban Release Area and is a planning commitment of the Developer 
that was written into the Mooball Planning Agreement, as a positive obligation. It took about 3 years for the 
Guideline to be developed and workshopped with the Mooball community, as well the final version being 
publicly exhibited. In all, the strategic land-use phase of the Mooball Urban Release Area has been 
ongoing for about 10 Years.
 
In addition to the adoption of the Guideline, Council resolved to seek legal advice to ascertain if it would be 
prudent to renew the Mooball Planning Agreement to list the new parties to it, noting that land ownership 
and developer party had changed since the original Planning Agreement was made.

The related resolutions state:
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3.      Prior to the lodgement of any Development Application, Council seeks legal advice to ascertain if it 
would be prudent to renew the Mooball Planning Agreement to list new parties being Catapult Property 
Group as the Developer and Mooball Sunrise Pty Ltd as the Landowner under their signatures on the 
same terms as the existing Mooball Planning Agreement.
4.      If the legal advice indicates this is a prudent course of action then Council renews the Mooball 
Planning Agreement to list new parties being Catapult Property Group Pty Ltd as the Developer and 
Mooball Sunrise Pty Ltd as the Landowner under their signatures on the same terms as the existing 
Mooball Planning Agreement

Legal advice was obtained to the effect that it is prudent to amend the Mooball Planning Agreement to 
update the Parties to it, if not for legal certainty, but for clarity about who the parties are and where or to 
whom the liabilities and obligations arising under the Agreement fall.
 
An opinion regarding the completeness of the Council’s resolution for the General Manager to act on it and 
enter a Novation Deed was sought, and the advice was that it may not suffice for that purpose, as it did not 
specifically delegate the authority of the General Manager to execute the Deed of Novation. To remove 
any doubt about the correctness regarding authority, this report seeks a new resolution of the Council for 
that purpose – to delegate to the General Manager the requisite authority to specifically enter the Novation 
Deed on Council’s behalf.
 
Owing to the number of parties, their geographical separation or preference for execution, the Novation 
Deed, as permitted under its terms, has two counterparts. These are attached to the report for reference 
and once the Deed is fully executed (the Council will sign one copy) and operational it will be published to 
the Council’s online Planning Agreement Register.
 
Further particulars regarding the context of the Novation Deed are recorded in the Background section of 
the Deed, as attached to this report.
 
Remaining Pre-DA Planning Obligations
For completeness, it is worthwhile recalling that the Mooball Planning Agreement has various Developer 
commitments that arise as legal obligations under the Agreement, the previously adopted Development 
Guideline being one of those commitments.
 
There were also substantive commitments recorded that addressed several key areas of concern during 
the land rezoning process and on which further information was to be provided prior to a development 
application being lodged for the initial development works. Of the six Pre-Development Application 
commitments, five have been considered by staff to have been satisfactorily complied with for the purpose 
of progressing to a development application however, one commitment relating to a flood study is still 
progressing, with the Developer’s most recent submission in late December 2022 remaining under 
assessment.
 
The Council resolution of 1 July 2021 also included the following:
 
2.      Considers the other Pre-DA investigations as set out under Mooball Planning Agreement Part 5 
Section 30 – Pre DA Investigations as part of a future Council report.
 
The following table addresses the status of each of the Developer’s Pre-DA commitments and how their 
responses to-date have been received by staff and / or how each relates to a future DA. As noted, the 
works surrounding the flood study assessment are ongoing, largely owing to new data associated with 
recent flood events, but that work is likely to be completed in the coming months.
 
The following information is provided within this report for context and is not provided as the basis for a 
Council resolution, rather it is relevant only to the prior Council resolution, reproduced above, for 
informative purposes given the significant time that has elapsed since they were addressed. The tables will 
be updated and form the basis for a future report.

Item Planning Agreement Requirement Comment
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30.1 The Developer and Landowner agree not to lodge a Development Application for the 
Development unless documentary evidence has been provided to the Council to satisfy Council that 
the Landowner or Developer has:
30.1.1 Dug test pits and tested soil on the 

Land for Aboriginal artefacts or items 
or matters of Aboriginal significance 
in accordance with the requirements 
of the Tweed Aboriginal Advisory 
Committee (TAAC) regarding the 
areas to be tested and the testing 
methodology.

The proponent development team (then 
Planit) commissioned Everick Heritage Pty 
Ltd to undertake an excavation report for 
Lot 7 on Plan 593200 and Lot 2 on Plan 
534493 (‘Project Area’) at 5867 and 5861 
Tweed Valley Way, Mooball.  
 
With regards to consulting with TAAC in 
reference to the testing methodology the 
Excavation report states:
 
“The excavation methodology was 
forwarded to the Tweed Byron LALC and 
Jackie McDonald on 11 January 2019. The 
methodology was supported by Jackie 
McDonald and was attended by Mr Grant 
Buxton. Jackie made herself available for a 
meeting before and after the excavation 
and provided comments over the phone on 
the potential of the Project Area to contain 
Aboriginal heritage.
 
“The Tweed Byron LALC did not provide 
written comments in support or objection 
however did provide an email indicating 
that this was primarily because they were 
so busy. The Tweed Byron LALC had 
previously been supportive of the Proposed 
Works in the 2010 assessment and had 
concluded that there was no requirement 
for additional investigation and as such the 
excavation proceeded on the basis that 
there was no specific objection to the 
excavation strategy.”
 
In total six test pits were sampled during the 
investigation program where the sampling 
strategy targeted the features within the 
hills and valley flats, landforms including 
ridge crests, saddles and proximity to 
water. The methodology and results of the 
excavations were reviewed by the TAAC at 
their meeting on 8 February 2019.
 
Council Staff Recommendation:
Staff consider this aspect to be 
satisfied. 

30.1.2 Provided the results of the testing 
referred to in clause 30.1.1 to the 
TAAC.

Tim Robbins from Everick Heritage Pty Ltd 
attended the TAAC on 8 February 2019 
where he confirmed no Aboriginal Objects 
were identified as part of the testing.  As 
extracted from the TAAC meeting minutes 
8 February 2019:
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“The findings are that no Aboriginal Objects 
or Places and no areas considered to 
contain Potential Archaeological Deposit 
(PAD) were identified. This was 
acknowledged by the AAC members.”
 
Council Staff Recommendation:
Staff consider this aspect to be 
satisfied. 

30.1.3 Provide to Council a copy of the 
results of the testing referred to in 
clause 30.1.1 as well as a copy of 
the minutes of the TAAC meeting 
where these results were tabled.

A draft copy of the excavation report was 
forwarded to Council for review on 30 
January 2019. Minutes of the TAAC 
meeting where the excavation report 
recommendations were endorsed where 
forwarded to Council.
 
Council Staff Recommendation:
Staff consider this aspect to be 
satisfied. 

30.1.4 Carried out a flood study for the Land 
which meets the requirements of 
Council.
 

The flood study has been updated to reflect 
the most recent data from recent flood 
events and is under assessment.
 
Council Staff Recommendation:
This criteria is under review. 

30.1.5 Prepared a bushfire assessment of 
the Land to the satisfaction of Council 
which is signed off by a Fire 
Protection Association Australia, 
Bushfire Planning and Design 
Accredited Practitioner.
 

The proponent has prepared and submitted 
to Council a Bushfire Risk Assessment over 
the subject site.  
 
The assessment has been prepared by 
Melanie Jackson who is a Bushfire 
Planning and Design Accredited 
Practitioner (Level 3).
 
The future subdivision development 
application over the site would be deemed 
an integrated development under division 
4.8 Integrated Development of the 
Environmental Planning and Assessment 
Act 1979 as subdivision of land that could 
lawfully be used for residential or rural 
residential purposes requires authorisation 
from the NSW Rural Fire Service under 
section 100B of the NSW Rural Fire Act 
1997.
 
It will be through this referral process with 
the NSW RFS that a more detailed review 
of the submitted Bushfire Risk Assessment 
will be carried out in the context of the 
submitted subdivision development 
application.
 
Council Staff Recommendation:
Council has received a Bushfire Risk 
Assessment as prepared by an 
appropriately qualified bushfire 
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consultant.  The Bushfire Risk Assessment 
will be considered by the NSW RFS as part 
of any future development application 
(integrated development) process. 
Staff consider this aspect to be 
satisfied. 

30.1.6 Prepared a comprehensive 
geotechnical assessment for parts of 
the Land to be used for urban 
development prepared by a suitably 
qualified geotechnical engineer to the 
satisfaction of Council.
 

A geotechnical assessment was prepared 
by Dougal Partners dated March 2016 with 
an addendum letter dated 23rd October 
2017.  
 
The assessment was appraised by Council 
officers against the requirements of the 
s93F Planning Agreement.  As part of that 
assessment the following was noted:
 
“The report dated 23rd October should be 
considered as an addendum to the 
previously provided Douglas Partners 
Report titled ‘Report on Preliminary 
Geotechnical Investigation, Proposed 
Residential Development, Tweed Valley 
Way, Mooball, Project 82796 dated March 
2016.
 
The report is based on several referenced 
plans (supplied to Douglas Partners by 
Planit Consulting) as part of the review 
process that provide a lot layout and 
proposed earthworks, showing cut/filling up 
to approximately 6m and 5m, respectively.
 
That the report undertakes a further 
‘desktop’ study based on the lot layouts and 
areas of earth works and concludes that 
there are sufficient bores covering the 
proposed development area and no 
additional geotechnical works are required 
at this time.  It was noted that two areas of 
seepage and existing and new slip areas 
were identified, which Douglas Partners 
deem won’t affect the proposed 
development areas.”

Council staff in review of the submitted 
geotechnical assessment have determined 
that a detailed geotechnical assessment 
will be required for any future subdivision 
development application. This will enable a 
more detailed review of the geotechnical 
assessment against the context of a 
proposed subdivision design layout where 
the location of developable areas (lots, 
roads, parks and the like) are known.
 
Council Staff Recommendation:
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Staff consider this aspect to be 
satisfied. 

 
 
OPTIONS:
1.      Council enters into the Novation Deed to update the Mooball Planning Agreement, as executed on 26 
July 2016, or
2.      Defer for further consideration.
 
Council staff recommend Option 1, updating the Parties particulars to the Mooball Planning Agreement by 
way of entering into a Novation Deed for that purpose.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
Planning Committee Meeting – 1 July 2021

Title: Mooball Development Design Guidelines
 
Resolved that Council:
 

1. Endorses the Mooball Development Design Guidelines and provides formal notice to the 
proponents that Mooball Planning Agreement Part 5 Section 31 Design Development Guidelines 
has been approved.

2. Considers the other Pre-DA investigations as setout under Mooball Planning Agreement Part 5 
Section 30 – Pre DA Investigations as part of a future Council report.

3. Prior to the lodgement of any Development Application, Council seeks legal advice to ascertain if it 
would be prudent to renew the Mooball Planning Agreement to list new parties being Catapult 
Property Group as the Developer and Mooball Sunrise Pty Ltd as the Landowner under their 
signatures on the same terms as the existing Mooball Planning Agreement.

4. If the legal advice indicates this is a prudent course of action then Council renews the Mooball 
Planning Agreement to list new parties being Catapult Property Group Pty Ltd as the Developer 
and Mooball Sunrise Pty Ltd as the Landowner under their signatures on the same terms as the 
existing Mooball Planning Agreement.
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PLANNING AGREEMENT
NOVATION DEED
BETWEEN

TWEED SHIRE COUNCIL(ABN 90 178 732 496)
AND

JEFFERSON LANE PTY LTD (ACN 01 0 265 059) as
trustee for THE M00BALL RESIDENTIAL TRUST

AND

CATAPULT PROPERTY GROUP PTY LTD (ACN 169
371 288)

AND

SUZANNE MARGARET PIRLO AND MARGARET
PIRLO

AND

SUNRISE TWEED PTY LTD(ACN 626 452 739)

Lamb'E{.ltS

Harrisford, 182 George St
Parramatta NSW 21 50

Ph:(02)9689 0700
Ref: 190149

STOREY&GOUGH

DX 28337. Parramatta
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This PLANNING AGREEMENT NOVATION DEED dated 2022,is

BETWEEN TWEED SHIRE COUNCIL(ABN 90 178 732 496) of Civic and Cultural
Centre. 10-14 Tumbulgum Road. Murwillumbah in the State of New South
Wales 2484 (Continuing Party)

AND JEFFERSON LANE PTY LTD (ACN 010 265 059) as trustee for THE
M00BALL RESIDENTIAL TRUST of 'Building A ' 110 Links Avenue S, Eagle
Farm in the State of Queensland 4000 (the Retiring Party)

AND CATAPULT PROPERTY GROUP PTY LTD (ACN 169 371 288) of 'Building
A' 110 Links Avenue S, Eagle Farm in the State of Queensland 4000(the
Substituting Party)

AND

AND

SUZANNE MARGARET PIRLO AND MARGARET PIRLO of 5867 Tweed

Valley Way, Mooball. NSW (Original Landowner)

SUNRISE TWEED PTY LTD(ACN 626 452 739) of Building Am 110 Links
Avenue South. Eagle Farm. 4009(Current Landowner)

BACKGROUND

A. On or around 26 July 2016. the Continuing Party. the Retiring Party. Mr Raymond Anthony Pirlo
and the Original Landowner entered into a Planning Agreement(the Planning Agreement).

B On or around 19 October 2016 the Planning Agreement was registered with NSW Land Registry
Services pursuant to section 7.6 of the Envfronmenfa/ P/ann/ng and 4ssessme/7f ,4ct 1 979 (the
Act) as dealing AK792234 on the titles to Lot 2 in DP534493 and Lot 7 in DP593200 (the Land)

C By way of an agreement dated 20 August 201 0, the Original Landowner granted the Retiring Party
an option to purchase the Land (the Option). Under the agreement. the exercise of the Option

was subject to the Retiring Party obtaining from the Continuing Party approvals to subdivide the
Land. The Option provides that the Original Landowner would execute any document required to
obtain the relevant approvals to subdivide the Land.

D. The Option gave the Retiring Party the right to nominate a purchaser, other than the Retiring
Party. The Retiring Party exercised the Option and nominated the Current Landowner as the
purchaserofthe Land

E. On I June 2018 the Original Landowner entered into a contract for the sale of the Land with the
Current Landowner.

F. On or around 29 August 2018 the Original Landowner sold the Land to the Current Landowner

and the Current Landowner has become bound to the Planning Agreement in accordance with
section 7.6(3) of the Act.

G. One of the original landowners(Raymond Anthony Pirlo), died on the 19 November 2020 and
probate of his will was granted to Suzanne Margaret Pirlo on 2 July 2021

H The Retiring Party now intends on assigning its interest in the Planning Agreement to the

Substituting Party and has sought the consent of the Continuing Party to that assignment

l
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1. The Continuing Party. the Retiring Party and the Substituting Party have agreed for the Planning
Agreement to be novated on and from the Operative Date. in accordance with the terms of this
Deede

The Continuing Party wishes to amend the Planning Agreement to provide for the following terms
and conditions

a a release. in favour of the Original Landowner from the terms of the Planning Agreement
in respect of past, present and future obligations under the Planning Agreements and

b. for the novation of the obligations under the Planning Agreement whereby the Current
Landowner will be bound by the Planning Agreement in respect of all past. present and
future obligations under the Planning Agreement.

OPERATIVE PROVISIONS

1. DEFINITIONS AND INTERPRETATION

1 .1 Definitions

In this Deed. unless the context otherwise requires

Act means the Environmenfa/ P/arming and Assessnoenf Acf 1 979 (NS\Af)

Business Day means a day that is not a Saturday. Sunday. public holiday or bank holiday in
the State of New South Wales.

Claim means claim. demand. liability. loss. damages. proceedings, costs, charges and
expenses

Deed means this Deed and its terms, and shall include all schedules. appendices and
attachments to this Deed.

Land means Lot 2 in DP534493 and Lot 7 in DP593200

Liability means all threatened or actual actions. proceedings. demands. notices. costs and
expenses, loss or damage.

Operative Date means the date when this Deed is duly executed by all Parties

Party means a party to this Deed

Planning Agreement means the planning agreement between the Continuing Party. the
Retiring Party and Original Landowner dated on or about 26 July 2016 and registered with
NSW Land Registry Services as dealing AK792234 on the titles to the Land, a copy of which
is annexed to this Deed at Annexure A

Security means any security to be provided under the Planning Agreement and shallinclude
the Water Infrastructure Security as defined in the Planning Agreement.

1.2 Interpretation

2
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In this Deed, unless the context otherwise requires

(a) headings are inserted for convenience only and do not affect the interpretation of this
Deeds

(b) a term in this Deed which is undefined but is a defined term in the Planning Agreement
shall, unless the context provides otherwise. the same meaning for that term as provided
In the Planning Ag reementl

(c) the singular include the plural and vice versa

(d) words denoting any gender include all gendersl

(e) an expression importing a natural person includes any company, trust. partnership, joint
venture, association. body corporate or governmental agencyl

(0 where a word or phrase is defined its other grammatical forms have a corresponding
meanlngl

(g) any reference to a party to this Deed includes its successors and permitted assigns

(h)

(i)

any reference to any agreement or document includes that agreement or document as
amended at any timed

the use of the word "includes" or "including" is not to be taken as limiting the meaning of
the words preceding itl

a) the expression "at any time" includes reference to past. present and future time and the
performance of any action from time to timed

(k)

(1)

an agreement. representation or warranty on the part of two or more persons binds them
jointly and severally;

an agreement, representation or warranty on the part of two or more persons is for the
benefit of them jointly or severally;

(m) a reference in this Deed to dollars or$ means Australian dollars and all amounts payable
under this Deed are payable in Australian dollarsl

(n) a reference in this Deed to any law, legislation or legislative provision includes any

statutory modification, amendment or re-enactment, and any subordinate legislation or
regulations issued under that legislation or legislative provision.

(0)

(P)

reference to an exhibit. annexure, attachment or schedule is a reference to the
corresponding exhibit, annexure. attachment or schedule in this deedland

reference to a provision described. prefaced or qualified by the name. heading or caption
of a clause. subclause. paragraph. schedule, item. annexure, exhibit or attachment in this
Deed means a cross reference to that clause. subclause. paragraph, schedule, item.
annexure. exhibit or attachment

2 COMMENCEMENT

3
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2.1 This Deed commences and has effect on and from the date when the Parties have

(a) all executed the same copy of this Deed. or

(b) each executed separate counterparts of this Deed and exchanged. whether by physical
or electronic transmission of. the counterparts.

2.2 The Parties are to insert the date when this Deed commences on the front page and on the
execution page

3. NOVATION OF PLANNING AGREEMENT

3.1 Subject to this Deed and on and from the Operative Date, the Planning Agreement is novated to
the Substituting Party and the Current Landowner. so that:

ja) the Substituting Party replaces the Retiring Party as "the Developer" under the Planning

Agreement as if it were the original party named as "the Developer" to the Planning
Agreements and

(b) the Current Landowner replaces the Original Landowner as "the Landowner" under the
Planning Agreement as if it were the original party named as "the Landowner" to the
Planning Agreements and

(c) each reference in the Planning Agreement to the Retiring Party must be read as a
reference to the Substituting Partyl and

(d) each reference in the Planning Agreement to the Original Landowner must be read as a
reference to the Current Landowner.

3.2 On and from the Operative Date, the Substituting Party obtains the rights and assumes the
obligations of the Retiring Party under the Planning Agreement.

3.3 For avoidance of doubt. the Substituting Party obtains the rights and assumes the obligations
under the Planning Agreement or otherwise. regardless of whether such rights or obligations
arose before, on or after the Operative Date or relates to any act or omission before. on or after
the Operative Date

3.4 The Continuing Party acknowledges that on and from the Operative Date, the Substituting Party
replaces the Retiring Party. and the Current Landowner replaces the Original Landowner. in the
Planning Agreement in accordance with this Deed and must comply with the Planning
Agreement on that basis

4. AFFIRMATION OF PLANNING AGREEMENT

4.1 The Planning Agreement is to be read and construed subject to this Deed, and in all other
respects the provisions of the Planning Agreement are ratified and confirmed. and, subject to
the variation and novation contained in this Deed. the Planning Agreement will continue in full
force and effect

4.2 Subject to this Deed
(a) on and from the Operative Date. the Substituting Party must properly and punctually

observe and perform all of the Retiring Party's obligations (both present. future. actual
and contingent) under the Planning Agreement or which arise as a result of the

4
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Continuing Party exercising any right under the Planning Agreement and which are due
to be performed on or after the Operative Date,

(b) until the Operative Date. the Retiring Party must continue to properly and punctually
observe and perform all of the Retiring Party's obligations both future, actual and
contingent under the Planning Agreement

5.

5.1

COUNCILCONSENT

For the purposes of clause 39.1of the Planning Agreement. the Continuing Party confirms that

(a)

(b)

(c)

this Deed is the deed in favour of the Continuing Party referred to in that clause

the Continuing Party is satisfied that the Substituting Party is reasonably capable of
performing the obligations under the Planning Agreement. and

the Continuing Party consents to the novation of the Planning Agreement by the Retiring
Party to the Substituting Party

6. TRANSFER OFSECURITY

6.1 For the purposes of effecting the novation pursuant to clause 2 of this Deed. on and from the

Operative Date the Retiring Party assigns all rights and interest in any Security given or
provided under the Planning Agreement to the Substituting Party and the Continuing Party shall
accept and treat any Security that has been received from the Retiring Party under the terms of
the Planning Agreement as if such Security was supplied by or given by the Substituting Party

6.2 The Retiring Party and the Continuing Party shall do everything reasonably necessary to allow
for the transfer of and/or assignment of any Security under the Planning Agreement to give
effectto clause 3.1

7. REPRESENTATIONS

7.1 Representations and Warranties

Each of the Retiring Party and the Continuing Para represent and warrant to the Substituting
Party that as at the Operative Date there are no written. oral or other agreements varying the
terms of the Planning Agreement.

7.2 Reliance

Each of the Retiring Party and the Continuing Party agree that the Substituting Party has
entered into and created this document in reliance upon each of the representations and
warranties contained in this Deed.

8 RELEASE

In consideration of the Substituting Party assuming the Liability of the Retiring Party. as set out
in clause 3 of this Deed. and the sale of the Land to the Current Landowner. the Continuing
Party releases and discharges the Retiring Party and the Original Landowner from any further
obligations under the Planning Agreement.

5
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9. INDEMNITY

The Substituting Party indemnifies and agrees to keep indemnified the Retiring Party against
any Claim or Liability suffered or incurred by the Retiring Party arising from the Substituting
Party's failure to fulfil its obligations under the Planning Agreement. regardless of whether such
Claim or Liability arose before, on or after the Operative Date.

10 GST

lO.I Interpretation

In this clause 7

(a) GST law has the same meaning given to that expression in the A /Vew Tax System
rGoods and Sew/ces Tax) ,4cf 1 999 (as amended from time to time (GST Act)I

lb)

(c)

terms have the meaning given to those terms in the GST Law. except where the context
suggests otherwisel

unless expressly stated otherwise, all prices or other sums payable or other consideration
(Consideration) to be provided under this Deed do not, notwithstanding section 9-75 of
the GST Act, include an amount in respect of any GST payable(GST Exclusive)land

(d) references to GST payable and input tax credit entitlements includes the GST payable
by, and input tax credit entitlement of, the representative member for a GST group of
which the entity is a member.

l0.2 GST Amount

If a party to this Deed is liable to pay GST on any supply that is made under or in connection
with this Deed (Supplier)

(a)

lb)

the party liable to pay or provide the Consideration for the supply (Payer) must pay to the
Supplier an additionalamount equalto the amount of GST payable(GST Amount)I

any Consideration to be paid or provided for any supply which is expressly stated to be
inclusive of GST must not be taken to into account when calculating the GST Amount
underclause 7.21

(c)

ld)

the Payer must pay the GST amount at the same time it first pays or provides the
Consideration for the supplyl and

the Supplier must deliver a tax invoice to the Payer before it is entitled to receive a GST
Amount under this clause 7.2
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l0.3 Reimbursements and Similar Payments

Where a party to this Deed is required to pay, reimburse or indemnify an amount calculated by
reference to a cost, expense or other amount paid or incurred by another party. the amount to
be paid. reimbursed or indemnified by the first party will be

(a) limited to the total cost. expense or amount less the amount of any input tax credit
entitlement for the acquisition to which the cost, expense or amount relatesl and

(b) increased by a GST Amount calculated in accordance with clause 7.2(b) and 7.2(c) and
accompanied by a tax invoice where the payment, reimbursement or indemnity is
consideration for a taxable supply.

1 0.4 Variation of GST Amount

If the GST Amount properly payable in relation to a supply made under or in connection with
this Deed varies from the GST Amount paid under clause 7.2 or 7.3. then

(a) The payee of the GST Amount will provide a corresponding refund or credit to. or will be
entitled to receive the amount of that variation from the Payer. Any payment. credit or
refund under this clause 7.4 is deemed to be a payment. credit or refund of the GST
Amount under clause 7.2 or 7.3 as the case may bel and

(b) The payee will. if the variation relates to an adjustment event. arrange for the issue of an
adjustment note as soon as reasonably practicable after the payee becomes aware of the
adjustment event.

l0.5 No Merger

This clause 7 will not merge on completion or termination of this Deed

1 1 WARRANTIES AS TO CAPACITY

1 1 .1 The parties warrant to each other that they:
(a) have full capacity to enter into this Deed; and

lb) are able to fully comply with their obligations under this Deed

1 1 .2 The Retiring Party enters into this Deed in its capacity as trustee for the Mooball Residential
Trust and warrants that:

(a) it is the sole trustee of the Mooball Residential Trust and no action has been taken to
remove or replace it

(b) it is authorised under the trust deed of the Mooball ResidentiaITrust(Trust Deed) to
enter into this Deeds

(c)

(d)

it is not in breach of the Trust Deed

it has the power under the Trust Deed to execute and perform its obligations under this
Deed and all necessary action has been taken to authorise the execution and
performance of this Deed under the Trust Deed

7
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12. GENERALPROVISIONS

12.1 Costs and Stamp Duty

12.1.1 The Retiring Party and the Substituting Party are jointly and severally liable for the Continuing
Party's legal costs associated with the negotiation. preparation. and execution of this Deed

12.1.2 The Substituting Party must pay all stamp duty(if any) arising directly or indirectly from this
Deed

12.1.3 This clause continues to apply after termination of this Deed

12.2 Assignment

Unless this Deed provides otherwise

(a) before the Operative Date, a party must not transfer any right or liability under this Deed
without the prior written consent of each other partyl and

(b) after the Operative Date, the parties need not obtain the Retiring Party's or the Original
Landowner's consent to transfer any right or liability under this Deed (but must, is so
required under the Planning Agreement obtain the consent of the other parties)

12.3 Notices

12.3.1 Any notice may be served by delivering such notice in person or by post or transmission by
facsimile or emailto the address, number or email address of the recipient specified in this
clause or most recently notified by the recipient to the sender.

12.3.2 Any notice to or by a party under this Deed must be in writing and signed by either

ja) the sender. or if a corporate party. an authorised officer of the sendero or

(b) the party's solicitor

12.3.3 Subject to clause 9.3.4. any notice is effective for the purposes of this Deed

(a) if personally delivered. upon delivery

(b) if posted to the recipients address. it will be treated as having been receipted on the
second Business Day after postings

(c) if faxed to the recipients facsimile number. when it is transmitted without errors or

(d) if sent by mail to the recipient's email address. when it enters the recipient's information
system

12.3.4 if a notice is received by the recipient after 5:00pm local time on a Business Day or on a day
which is not a Business Day. the notice will be deemed to have been effectively delivered at
9:00am on the next Business Day

8
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12.3.5 The addresses for service for notices of the parties are

The Continuing Party
Office Address Tweed Shire Council

Civic and Cultural Centre

1 0-14 Tumbulgum Road
Murwillumbah NSW 2484
Tweed Shire Council
PO Box 81 6
Murwillumbah NSW 2484
(02)6670 2429
tsc(@tweed . nsw .g ov .au

Postal Address

Facsimile
Email

The Retiring Party
Office Address c/- Catapult Property Group

Building A. 110 Links Avenue South
Eagle Farm QLD 4009
c/- Catapult Group
PO Box 2141
New Farm QLD 4005

pb (@catapultgroup .com . au

Postal Address

Emai

The Substituting Party
Office Address Catapult Property Group

Building A. 110 Links Avenue South
Eagle Farm QLD 4009
Catapult ProperV Group
PO Box 2141
New Farm QLD 4005

pb (@catapultgroup .com . a u

Postal Address

Email

The Original Landowner
Postal Address 5867 Tweed Valley Way. Mooball, NSW
Email: [lnsert details]

The Current Landowner
Office Address
Postal Address
Email:

Building A. 110 Links Avenue South
P O Box 2141, New Farm, 4005
pb@catapultgroup.com.au

12.4 Governing Law and Jurisdiction

12.4.1 This Deed is governed by and construed under the law of the State of New South Wales

12.4.2 Any legal action in relation to this Deed against any party or its property may be brought in any
court of competent jurisdiction in the State of New South Wales.

12.4.3 Each party by execution of this Deed irrevocably. generally and unconditionally submits to the
non-exclusive jurisdiction of any court specified in this provision in relation to both itself and its
property.

9
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1 2.5 Amendments

Any amendment to this Deed has no force or effect unless effected in writing and executed by
the parties

12.6 Pre-Contractual Negotiations

This Deed

(a) expresses and incorporates the entire agreement between the parties in relation to its
subject matter and all the terms of that agreement;

jb) supersedes and excludes any prior or collateral negotiation. understanding.
communication or agreement by or between the parties in relation to that subject matter
or any terms of that agreement

12.7 Further Assurance

Each party must execute any document and perform any action necessary to give full effect to
this Deed, whether before or after performance of this Deed

12.8 Continuing Performance

12.8.1 The provisions of this Deed do not merge with any action performed or document executed by
any party for the purposes of performance of this Deed

12.8.2 Any representation in this Deed survives the execution of any document for the purposes of
and continues after, performance of this Deed.

12.8.3 Any indemnity agreed by any party under this Deed

ja) constitutes a liability of that party separate and independent from any other Liability of
that party under this Deed or any other agreements and

(b) survives and continues after performance of this Deed

12.9 Waivers

Any failure by any party to exercise any right under this Deed does not operate as a waiver and
the single or partial exercise of any right by that party does not preclude any other or further
exercise of that or any other right by that party

12.10 Remedies

The rights of a party under this Deed are cumulative and not exclusive of any rights provided by
law

10
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12.11 Severability

Any provision of this Deed which is invalid in any jurisdiction is invalid in that jurisdiction to that
extent, without invalidating or affecting the remaining provisions of this Deed or the validity of
that provision in any otherjurisdiction.

12.12 Counterparts

This Deed may be executed in any number of counterparts each of which will be an original but
such counterparts together will constitute one and the same instrument and the date of the
agreement will be the date on which it is executed by the last party

12.13 Electronic Signatures

Each party warrants that immediately prior to entering into this Deed, it has unconditionally
consented to

ja) the requirement for a signature under any law being men and

jb) any other party to this Deed executing it

by any method of electronic signature that other party uses (at that other party's discretion)
including signing on an electronic device or by digital signature

1 2.14 Electronic Communication

Without limitation. the parties agree that this Deed may be exchanged by hand, post or any
electronic method that evidences a party's execution of this Deed. including by a party
forwarding a copy of its executed counterpart by hand, post or electronic means to the other
partya

[The next page is the Execution paged

1 1
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EXECUTION PAGE

EXECUTEDAS A DEED

SIGNED,SEALEDand DELIVERED by
TWEED SHIRE COUNCIL(ABN 90 178 732

496) by its duly authorised delegate pursuant
to section 377 of the toga/ Government .4cf
1993 in the presence of:

Signature of Witness Signature of Authorised Delegate

Witness Name (PRINT) Name of Authorised Delegate(PRINT)

Address of Witness (PRINT) Authority Held (PRINT)

SIGNED,SEALEDand DELIVEREDby
JEFFERSON LANE PTYLTD(ACN010265
059) as trustee for THE M00BALL
RESIDENTIAL TRUST) by its duly authorised
officer in accordance with section 127 of the

Corporal/ons Act 2001 (Cth):

\

/

Signature of Authorised Officer

PAULHENRIBARRETT

Name of Authorised Officer (PRINT)

SOLEDIRECTOR/COMPANY SECRETARY

Authority Held (PRINT)

SIGNED,SEALEDand DELIVEREDby
CATAPULTPROPERTYGROUPPTYLTD
(ACN 169 371 288) by its duly authorised
officer in accordance with section 127 of the

Corporal/ons Act 2001 (Cth):

Signature of Authorised Officer Signature of Authorised Officer

Name of Authorised Officer (PRINT) Name of Authorised Officer (PRINT)

DIRECTOR

Authority Held (PRINT)

DIRECTOR/COMPANYSECRETARY

Authority Held (PRINT)
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SIGNED,SEALEDand DELIVERED by
SUZANNEMARGARETPIRLO:

\

/

\

/

Signature of SUZANNE MARGARET PIRLO

PETER 'mE\fALLeN MCCORMACK

2

Name of Witness (PRINT)

4
Signature of Witness

SIGNED, SEALED and DELIVERED by
SUNRISE TWEED PTY LTD(ACN 626 452
739) by its duly authorised officer in
accordance with section 127 of the

Corporations 4cf 2001 (Cth):

\

/

\

/

Signature of Authorised Officer Signature of Authorised Officer

Name of Authorised Officer (PRINT) Name of Authorised Officer (PRI NT)

DIRECTOR DIRECTOR/COMPANYSECRETARY

SIGNED,SEALEDand DELIVERED by
MARGARETPIRLO:

Signature of Margaret Pirlo
PETA 'nE\MUNN hilMMACR

Name of Witness (PRINT)

@
\

fliture of Witness
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ANNEXUREA THE PLANNING AGREEMENT(AK792234)

THIS PAGE HAS INTENTIONALY BEEN LEFT BLANK
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TITLE: Planning Proposal PP21/0003 Reclassification of land
  
Submitted 
By: Strategic Planning and Urban Design

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Growing – We want to work together to plan for the future so the Tweed grows and evolves in a 
sustainable way
Make sure Council services supported to deliver effective transparent programs and operations
4.3.9   Property and Legal Services – To support and advise staff on organisational legal issues and 
property management of Council controlled assets.

 
ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
This planning proposal gives effect to previous Council resolutions seeking reclassification and discharge 
of interests affecting certain Council land, in accordance with the process provided under the Local 
Government Act 1993. 
 
Properties subject to this planning proposal included:
 
(1)     Land acquired for Clarrie Hall Dam raising: 

• Lot 2 DP 1243701, Jacana Lane, Doon Doon, 
• Lot 3 DP 1243701, Jacana Lane, Doon Doon, 
• Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon, 
• Lot 2 DP 1257191, Doon Doon Road, Doon Doon. 

 
(2)     Sunnyside Open Public Carpark: Lot 1 DP 709231 at 5 King Street, Murwillumbah, and
 
(3)     Public reserve (unformed carpark) in Bogangar, being 104 Rosewood Avenue, Lot 3 DP842350.
 
Council prepared this planning proposal in accordance with the Local Environmental Plan Making 
Guideline (NSW Government, September 2022) and the Ministerial Practice Note PN16-001 “Classification 
and reclassification of public land through a local environmental plan”. The planning proposal was referred 
to the Department of Planning and Environment for a Gateway review, which concluded on 1 August 2022 
with a determination to proceed to public exhibition.
 
The public exhibition took place from 5 October to 4 November 2022, with the planning proposal 
documentation available online on yoursaytweed.com.au and in printed version in Council offices. In 
response to the public exhibition, 37 submissions were received, including a petition signed by 46 people. 
The key issue raised by the community during the public exhibition related to the proposed discharge of 
interests affecting land at No. 104 Rosewood Avenue in Bogangar, which would enable the leasing or sale 
of the land. This community concern, along with the other key matters raised during the public exhibition, is 
discussed further within this report. Content of the submissions is provided in Attachment 1.
 
In accordance with s29 of the Local Government Act 1993 (NSW) (the LGA 1993), Council arranged for a 
public hearing, held in Tweed Heads Administration Office on 30 November 2022. Similar to the public 
exhibition, community feedback provided as part of the public hearing was based on concerns about the 
future use or development of land at No. 104 Rosewood Avenue in Bogangar. Findings of the public 
hearing were compiled in a summary report, prepared by a Council contracted independent facilitator. The 
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report, apart from responding to the issues raised during the public hearing, highlighted concerns with 
respect of the consistency of the reclassification process with s32 of the LGA 1993, which requires land 
reclassification to satisfy the following:
 
(4)    A council may make such a resolution only if it is satisfied that the land has been found to be 
unsuitable for the provision, extension or augmentation of public amenities and public services because of 
any one or more of the following:

• the size of the land
• the shape of the land
• the topography of the land
• the location of the land
• the difficulty of providing public access to the land.

 
Further, it has been identified that land at No. 104 Rosewood Avenue in Bogangar has been wrongly 
labelled in this planning proposal as “community land”, whilst it is currently classified as “operational”. 
Whilst the incorrect description does not affect the outcome of this proposal, this technical error, combined 
with queries regarding consistency with s32 of the LGA 1993 and community concerns generally, indicate 
a more appropriate way to finalise this planning proposal is to remove Lot 3 DP 842350 (No. 104 
Rosewood Avenue, Bogangar) altogether, and for this to be pursued, if at all, at a later time.
 
Further sections of this report include recommendations, a background to the process, community 
feedback and discussion surrounding consistency of the proposal with the LGA 1993. Submissions are 
detailed in Attachment 1. A revised version of the planning proposal document, with Lot 3 DP 842350 
removed from the scope, is included as Attachment 2.
 
 
RECOMMENDATION:
That:
 
1.       The scope of Planning Proposal PP21/0003 be refined by way of removing Lot 3 DP 842350 
(No. 104 Rosewood Avenue, Bogangar) in its entirety.
 
2.       The refined Planning Proposal be referred to the Minister for Planning and Environment to be 
made under Section 3.36 of the Environmental Planning and Assessment Act 1979 (NSW).
 
 
ATTACHMENTS
1. PP21/0003 Submissions Table
2. PP21/0003 Planning Proposal V3
3. PP21/0003 Public Hearing Report 9_12_2022
 
 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 This planning proposal does not have any perceived implications on Legislation / Policy / 
Existing Strategic Plans.

 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
The planning proposal will not have an impact on the Council’s long-term financial plan and 
seeks only to apply an “operational” land classification to reflect the Council’s current and 
intended use of the public land.

ii. Environmental (including climate change):
No environmental impacts have been identified.
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iii. Social:

 In order to address community concerns, this planning proposal has been refined to remove 
Lot 3 DP 842350 from its scope. No other social impacts have been identified.

 
c. Legal Considerations:

 The planning proposal will result in classifying certain Council land as “operational”, in 
accordance with the current and intended land use.

 
d. Risk Considerations:
 There are no foreseeable and significant non-planning based risks identified.
 
e. Engagement/Communication:
 Consult - Actively seeking the community's views and exchanging information.
  
 
 
REPORT:
BACKGROUND TO THE PROCESS
 
The Local Government Act 1993 requires all public land to be classified as either community or 
operational. Community land is land council makes available for use by the public, for example as parks or 
sports grounds. Operational land is land which facilitates the functions of council and may not be open to 
the public, for example a works depot or a council pound. This classification also determines land 
management and dealings: community land requires a plan of management and must not be sold, 
exchanged or otherwise disposed of by a council. There are no such special restrictions on council powers 
to manage, dispose or change the nature of operational land. 
 
Under the Local Government Act 1993, public land is classified or reclassified by either a council resolution 
under sections 31, 32 or 33 or through an LEP amendment. This planning proposal seeks to give effect to 
previous Council resolution by pursuing an LEP amendment pathway to reclassify six land parcels to 
operational. It also seeks to ensure the subject sites are discharged from trusts, estates, interests, 
dedications, conditions, restrictions and covenants that may affect further operations and land uses. 
 
In its initial scope, this planning proposal applied to the following sites:
 
1.     Land acquired for Clarrie Hall Dam raising: 

• Lot 2 DP 1243701, Jacana Lane, Doon Doon; 
• Lot 3 DP 1243701, Jacana Lane, Doon Doon; 
• Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon; and 
• Lot 2 DP 1257191, Doon Doon Road Doon Doon. 

 
These sites were acquired for the purpose of Clarrie Hall Dam raising, as resolved by Council on 19 
November 2015. As the land is used for public infrastructure, it should be classified as “operational” in 
accordance with Local Government Act 1993. On 21 April 2022 Council resolved to proceed with land 
reclassification from community to operational.
 
2.     Sunnyside Open Public Carpark, being Lot 1 DP 709231 at No. 5 King Street, Murwillumbah. 
 
On 18 February 2021 Council resolved to reclassify the land to operational. The Sunnyside land was 
dedicated for car parking pursuant to a s88B restriction as to user lodged with Deposited Plan 709231 
registered 29 November 1984. The covenant arose from an agreement negotiated between the developer 
of Sunnyside and Council. The subject site will continue to be used as a public carpark, however, 
reclassification will enable an opportunity to develop and/or lease the overhead space above the carpark 
for land uses in accordance with the B3 Commercial Core zoning affecting the site and provisions of 
Section B22 Murwillumbah Town Centre of Tweed Development Control Plan (DCP). Any potential lease 
of this site must comply with Council’s Disposal of Land Policy.
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3.     Public reserve (carpark) in Bogangar, being Lot 3 DP842350, No. 104 Rosewood Ave, Bogangar.
 
This site was dedicated to Council pursuant to s94 of the Environmental Planning and Assessment Act 
1979 on 20 November 1993 for public car parking purposes. The site is currently vacant. On 17 September 
2003 Council resolved to reclassify Lot 3 DP 842350 as operational, to provide Council with options for 
either sale or long-term lease of the land. Any sale or long-term lease of land must comply with Council’s 
Disposal of Land Policy.
 
Mapping is provided in the revised planning proposal document, appended to this report. Apart from 
reclassification, this planning proposal sought to discharge the following interests affecting these lands:

Locality Description Any trusts etc. to be discharged
Bogangar Lot 3 in DP842350, 

No. 104 Rosewood 
Ave

1. The land within described is public reserve.
2. K847274 Covenant affecting part of the land – it 
prevented the land from being subdivided while a previous 
landowner owned the land, no interests affected.

3. K847287 Covenant affecting part of the land – this is 
just documentation relating to historical transfers of the 
land, no interest affected,

Doon Doon Lot 2 DP 1243701, 
No. 79 Lone Pine 
Road

Any implied public reserve status.

Doon Doon Lot 3 DP 1243701, 
No. 79 Lone Pine 
Road

Any implied public reserve status.

Doon Doon Lot 4 DP 1243701, 
No. 79 Lone Pine 
Road

Any implied public reserve status.

Doon Doon Lot 2 DP1257191, 
No. 571 Doon 
Doon Rd

Any implied public reserve status.

Murwillumbah Lot 1 DP 709231, 
No. 5 King St

Any implied public reserve status.
Restriction(s) on the use of land: " No part of the land shall 
be used for any purpose other than as a public car parking 
area for the parking thereon of motor vehicles by the 
general members of the public and for pedestrian use 
provided that nothing herein contained or implied shall 
prohibit or restrict the registered proprietor from time to 
time of the said Lot 1 from erecting and constructing a 
public car PP21/0003 Reclassification of Council land 
Page 17 parking complex by the addition of layers of 
underground and/or overhead parking space under or over 
the said Lot 1 as a necessity therefore may be determined 
by the Registered Proprietor from time to time with the said 
Lot 1 in its absolute discretion and provided further that 
any such additional layer or layers of underground and/or 
overhead public car parking space shall not interfere with 
or obstruct access to or egress or ingress to or from any 
shopping complex erected now or hereafter on the said Lot 
2 or any part thereof".
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Table 1: Interests proposed to be discharged as part of this planning proposal.
 
The draft planning proposal was submitted to NSW Department of Planning and Environment for strategic 
merit review, and on 1 August 2022 was granted a Gateway Determination to proceed to public exhibition. 
A copy of the planning proposal was referred to NSW Rural Fire Services for comments, no response was 
received at time of preparing this report.
 
COMMUNITY FEEDBACK
 
The public exhibition took place from 5 October to 4 November 2022, with the planning proposal 
documentation available online via yoursaytweed.com.au and in printed version in Council offices. In 
response to the public exhibition, 37 submissions were received, including a petition signed by 46 people. 
Out of all submissions received by Council, 36 raised concerns or provided commentary about the future 
use of land in Bogangar, with multiple submissions requesting that appropriate future use be identified 
through a site-specific planning exercise involving community engagement. A range of matters were 
identified, including:
 

• Do not want the land sold,
• Keep it for parking or for improved greenspace,
• Should be used as a car park as was intended,
• Bogangar is short of parking. Use of this land for business purposes will exacerbate this,
• Keep it for a park. Minimal park land in North Bogangar,
• Land was gifted for parking and should not be used for any other purpose,
• If sold for development then parking needs to be incorporated,
• Site is suitable for a community art space incorporating native gardens,
• Expectation there would be a car park here for over 40 years,
• Don’t sell off for short-term gain,
• The local community should decide on the future use of this land. We need low cost housing, not 

more holiday apartments,
• Don’t support multi-storey car park; we need better public transport,
• The land is flood prone and not suitable for residential use,
• This lot is linked to Lot 6 DP 872039 and the multi-storey car park proposed on that lot should be 

halted pending resolution of this land,
• Clarity around what Council intends to use this site for is needed before this reclassification 

happens,
• Rosewood Avenue is a busy link road to the M1 and we need to know what will happen here,
• This land would be ideal for a community centre to assist our community,
• Open Space Strategy 2019-2029 states for Bogangar, Cabarita and Tanglewood (page 46) “The 

area north of Poinciana Ave is undersupplied with neighbourhood parks” and “There is an 
undersupply of neighbourhood playgrounds in the area north of Poinciana Ave”,

• Kings Forest will put a lot more people into our village; we need to keep this land,
• Council is being disingenuous as it has not articulated the intent for this land parcel,
• Reclassifying the land now would remove the ability of the community to have a say on the future 

use,
• Other Council land should be considered when deciding what to do with this land,
• Decision on which Council relies is in 2003. Why are we relying on that decision without fresh 

consideration?
• Cabarita Beach and Bogangar Residents Association does not support the reclassification of this 

land from Community to Operational,
• Oppose the rezoning of this land.

 
Two submissions (some of the submissions discussed more than one site) discussed the future use of the 
Sunnyside Mall car park, however no objections were raised to the proposed reclassification. Three 
submissions discussed the future use of land at Doon Doon, no objections were raised to the proposed 
reclassification.

Council’s Strategic Planning & Urban Design Unit and Council’s Legal Services Officer from the 
Engineering Directorate have reviewed each submission. Evaluation and response to each submission are 
provided within Attachment 1 to this report.
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The public hearing was held on 30 November 2022 at the Tweed Shire Council chambers, Tweed Heads. 
Five Council staff represented Council at the public hearing. Verbal submissions were made on two 
different parcels of land by four persons. One submission was supplied to Council prior to the public 
hearing by a person that could not attend. Council engaged the services of Mike Svikis Planning Ltd to 
chair the public hearing as an independent facilitator. Twenty-four members of the public initially registered 
to attend the hearing; however, only seven attended in person and six attended online. Three Councillors 
attended and five Council staff were also present. Only four members of the public spoke at the public 
hearing. Three spoke at the meeting in person and one spoke through the online system. One written 
submission was provided to the independent chairperson prior to the time of holding the public hearing. 
Matters identified through public hearing are summarised in Attachment 3 to this report.
 
CONSISTENCY WITH THE LOCAL GOVERNMENT ACT 1993 (NSW)
 
The public hearing report prepared by Mike Svikis Planning identifies concern related with the process of 
discharging interests affecting land at No. 104 Rosewood Avenue in Bogangar. The report notes that the 
“unusual aspect of this site is that it was dedicated to Council (not given) pursuant to (then) section 94 of 
the Environmental Planning and Assessment Act 1979. Land is dedicated to Council as part of a 
development approval process and it is specifically intended to be used for a public purpose. In this case, 
the land was dedicated for use as a car park”. 
 
Section 32 of the Local Government Act 1993 provides that: 
 
(1)     A council may resolve that land dedicated in accordance with a condition imposed under section 94 
of the Environmental Planning and Assessment Act 1979 is to be reclassified as operational land. 
(2)     A council may make such a resolution only if it is satisfied that the land has been found to be 
unsuitable for the provision, extension or augmentation of public amenities and public services because of 
any one or more of the following:

• the size of the land 
• the shape of the land 
• the topography of the land 
• the location of the land 
• the difficulty of providing public access to the land. 

(3)     The council must specify in the resolution the grounds on which it is satisfied the land is unsuitable.
(4)     Before making the resolution, the council must give public notice of the resolution. The public notice 
must specify a period of not less than 28 days during which submissions may be made to the council. 
(5)     The net proceeds of sale by a council of any land dedicated in accordance with a condition imposed 
under section 94 of the Environmental Planning and Assessment Act 1979 must be dealt with under that 
section as if those net proceeds were a monetary contribution paid instead of the dedication. The 2003 
Council report does not indicate whether this aspect of the Local Government Act 1993 had been complied 
with. It is a matter that Council should consider before finalising this planning proposal.

It is considered that the initial Council resolution of 2003 does not sufficiently address matters listed in 
subclause (2) above, therefore should Council choose to proceed with finalisation of this planning proposal 
in its current form, discharge of interests affecting land at 104 Rosewood Avenue may be subject to 
procedural challenges. Furthermore, the planning proposal in its exhibited form referred to the Bogangar 
site as being classified as “community”, whilst the site is currently classified as “operational”. This has led 
to an inconsistency with the Ministerial Practice Note PN16-001 “Classification and reclassification of 
public land through a local environmental plan”. According to this Practice Note, discharge of interests 
burdening land classified as “operational” requires a Council resolution to classify the site as “community”, 
prior to a further LEP amendment process and a planning proposal.
 
SUMMARY AND A RECOMMENDED WAY TO MOVE FORWARD
 
This planning proposal was initiated by the need to reclassify land acquired for Clarrie Hall Dam raising at 
Doon Doon. Two additional sites were added to the scope, in pursuit of cost-efficiency as this planning 
proposal presented itself as an opportunity to pick up previous Council resolution, which has not been 
actioned yet. However, the public exhibition and subsequent public hearing identified three issues affecting 
land at No. 104 Rosewood Avenue in Bogangar:
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1.         Community concerns with respect of the potential sale or lease of land, leading to its development. 
 
2.         Potential inconsistency with s32 of the Local Government Act 1993, and
 
3.         Inconsistency with the Ministerial Practice Note PN16-001 “Classification and reclassification of 
public land through a local environmental plan”, which, in order to be resolved, would require another 
Council resolution to reclassify this site as “community” before initiating a further planning proposal 
process.

Council staff considered findings of the public exhibition and public hearing, and recommend that Lot 3 
DP842350 at No. 104 Rosewood Ave in Bogangar be removed from the scope of this planning proposal 
prior to the referral to the Department of Planning & Environment for finalisation. Lot 3 DP 842350 will be 
deferred from reclassification and interest discharge until such time when Council determines the future, 
intended use of the site through a planning process involving thorough community consultation.
 
 
OPTIONS:
That Council:
 
1.       Proceed by referring the attached Planning Proposal to the Minister for Planning, Industry and 
Environment to be made under Section 3.6 of the Environmental Planning and Assessment Act 1979, 
excluding the public reserve (carpark) in Bogangar, being Lot 3 DP842350, No. 104 Rosewood Ave, 
Bogangar.
 
2.       Not proceed with the Planning Proposal and advise the applicant and Department of Planning, 
Industry and Environment accordingly.
 
Option 1 is recommended.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
Council meeting – 17 September 2003

Resolved that Council:
 
1.       Advises the Director-General of the Department of Infrastructure, Planning and Natural Resources 
that, pursuant to Section 54 of the Environmental Planning and Assessment Act 1979, and Section 28 of 
the Local Government Act 1993, it intends to prepare a draft Local Environmental Plan Amendment to 
reclassify Lot 3, DP 842350, 104 Rosewood Avenue, Bogangar from Community Land to Operational 
Land;
 
2.       Exhibits the draft Local Environmental Plan in accordance with the Department’s “LEPs and Council 
Land – Guidelines for Council’s using delegated powers to prepare LEPs including Land that is or was 
previously owned or controlled by Council.
 
3.       Requests the Director-General of the Department of Infrastructure, Planning and Natural Resources 
to waive the requirement for a Local Environmental Study given the minor nature of this subject Local 
Environmental Plan amendment.
 
Council meeting – 17 June 2021

RESOLVED that Council:
1.       Approves the update of Council's land register to reflect that Council-owned land at 5 King Street, 
Murwillumbah (Lot 1 in DP709231) should be classified as "community" land.
2.       Re-classifies Council-owned land at 5 King Street, Murwillumbah (Lot 1 in DP709231) from 
"community" to "operational" land by way of a Local Environmental Plan Amendment ensuring that all 
trusts for a public purpose are removed.
3.       If Council-owned land at 5 King Street, Murwillumbah (Lot 1 in DP709231) is re-classified from 
"community" to "operational" land and all trusts for a public purpose are removed, a further report be 
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brought to Council considering the commercial opportunities for sale or long-term lease of the land.
 
Council meeting – 21 April 2022

RESOLVED that Council registers its intent to change the classification of land acquired by Council for the 
purposes of augmenting the Tweed Shire water supply, at Jacana Lane and 17 Lone Pine Road, Doon 
Doon (Lots 2-4 in DP1243701) and Doon Doon Road, Doon Doon (Lot 2 DP1257191) from Community to 
Operational land and will hold a public hearing in accordance with section 29 of the Local Government Act 
to gain feedback from the community on the Planning proposal and if it is supported by the community then 
Council proceeds with the re-classification and if opposed by members of the community then a further 
report be brought back to Council.
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    Submissions for PP21/0003 Reclassification of Land – Exhibition from 5 October to 4 November 2022

1

No LAND SUBMISSION COMMENTS PLANNING COMMENT

1 Bogangar We understand that the reclassification will enable council to sell this valuable 
parcel of community land in the future. We wish to raise our concerns 
regarding the reclassification of the above land as we consider it to be in the 
communities best interest to retain this land for future community use weather 
it be for future parking needs or for an improved greenspace. Our opinion is 
that it would be short sighted to reclassify this land for any purpose other than 
for community use as it would detract from the current village aesthetic.

Submission as relates to Bogangar Parcel

This parcel of land was dedicated to Council on 20 
November 1993 for public car parking purposes pursuant to 
s.94 of the Environmental Planning & Assessment Act 
1979. Despite its reclassification from community to 
operational land in 2004, there is a registered dealing listed 
on the title to this parcel of land stating that the land is 
described as a public reserve. In its current status, as a 
public reserve dedicated for car parking purposes, Council 
is constrained from using the land parcel for any purpose 
other than for the provision of car parking. Reclassification 
of land through a planning proposal process is the 
mechanism with which Council may remove any public 
reserve status affecting the site. The removal of the public 
reserve for car parking and the classification as operational 
will allow Council to use the land for a larger range of 
opportunities including public carpark and or public open 
space. The reclassification does not mean that it will not be 
used for carparking, but that it may be used for other 
purposes including carparking. The land is no longer 
required by Council for only car parking due to sufficient 
supply elsewhere in the Bogangar/Cabarita precinct. There 
is another Council-owned land parcel available in Hastings 
Road (Lot 6 DP872039) that is better suited for future car 
parking needs and this is the site which Council proposes to 
develop next for this purpose.

2 Bogangar This block should be developed as a council car park See planning comment to submission 1 above. 

3 Doon Doon, I (and I suspect many others) would like to see the land surrounding Clarrie 
Hall Dam opened to the public and utilized for recreational activities such as 
mountain biking and bush walking. This area is a beautiful natural resource 
and should be enjoyed to the extent that the waters of the reservoir remain 
undisturbed. With good planning, building a quality trail network for the 

Submission as relates to Clarrie Hall Dam Parcels

As the Tweed Shire’s source of drinking water, it is suitable 
that the parcels surrounding the dam are classified as 
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community is not a difficult thing to achieve.

I propose a network of well designed, constructed and maintained nature 
trails, in a combination of hiking and dedicated mountain biking. A small 
number of long ridable trails to begin with as a test case to assess the impact. 
Many studies centred on the benefits and impacts of mountain biking have 
been completed over the years and are readily available. I am happy to supply 
a variety of these comprehensive documents which have been completed for 
both local and overseas trail networks.   

The Northern Rivers Region lacks opportunities for mountain bike riding in 
particular and this area is perfect in respect of its variety of elevations and 
scenery. In addition to local riders there is a significantly large MTB community 
just over the border and I am sure local business owners are likely to 
appreciate the increase in visitors to the area (as MTB riders spend money). 

Aside for the commercial aspect the activity confers a range of well 
documented benefits to the community. Physical health and fitness and social 
opportunities for friends and family interactions are the obvious ones. Bear in 
mind also, the MTB community is naturally a very environmentally conscious 
demographic.   

There is an opportunity here, please take a serious look into it. 

operational. Opening areas of operational land for public 
recreation activities is possible. Any future recreational 
activities surrounding the dam will be subject to future 
funding sources. These parcels of land were intended to be 
classified as operational following Council’s purchase of the 
land, however an administrative error meant that they 
defaulted to community land. This reclassification seeks to 
rectify that administrative error. 

4 Bogangar Bogangar is already desperately short of public parking.  Failure to provide 
adequate parking by established businesses and residences has caused a 
very dangerous situation because because residents' cars are continually 
blocking the street.  If this land were to be sold off for residential or business 
purposes the problem would be greatly exacerbated.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

5 Doon Doon, 

Mur’bah,

Bogangar

I believe the parking is needed and any change from public to allow to lease 
or sell will reduce the free access to parking for the communities. The other 
lots bordering the demand water catchment areas should be kept as public 
land and rehabilitated into good quality habitat land. The current and future 
decisions that governments are taking are to increase dams and any 

Submission as relates to King Street Parcel

There is no intent to reduce free car parking on the King 
Street parcel. The reclassification from community to 
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development allowed anywhere near water, flood plains and dams should not 
go ahead. Lot 3 Bogangar should be a public green space and park.

operational land will remove the public trust registered on 
the title to the land, which means that the area may only be 
used for carparking. Any sale or (more likely) long term 
lease of this parcel would include an element of public 
parking. Further reports to Council and public consultation 
would occur before a decision is made to proceed with sale 
or long term lease. 

Submission as relates to Clarrie Hall Dam Parcels

As the Tweed Shire’s source of drinking water, it is suitable 
that the parcels surrounding the dam are classified as 
operational. These parcels of land were intended to be 
classified as operational following Council’s purchase of the 
land, however an administrative error meant that they 
defaulted to community land. This reclassification seeks to 
rectify that administrative error. Rehabilitation of the public 
land around the raised dam will occur as part of the dam 
raising project. 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

6 Bogangar Land was gifted to Council by Ken Hansen specifically for public parking. I am 
against allocating public land for private use or selling it to private concerns. 
We need parking in Bogangar/Cabarita Beach and this land should not be 
used for any other purpose.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

7 Bogangar This should remain community land. I am against this land being re-classified 
as operational land and potentially sold off for profit. This land is used for 
parking during community events such as surf lifesaving carnivals etc. This 
land is also flood prone.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 
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The land is flood prone. Any future development of this 
parcel would need to comply with any planning and 
development constraints in relation to flood prone land.  

8 Bogangar After moving to Bogangar 20 years ago, I have seen a significant growth in 
this town.  I am not against this growth and think its been done in great taste, 
making our small town a beautiful place to call home. I have noticed though, 
that there is a major burden on infrastructure, specifically parking. On 
weekdays, trying to find a park to post business related parcels, is very 
difficult. On the weekends our little town is over-run with visitors making 
parking in town an impossibility. My current position is fine with this, its great 
to see the hustle and bustle, BUT, my concern with allowing the 
reclassification of 104 Rosewood Avenue is that it will no doubt be purchased 
by a developer with plans to build accommodation or shops. This will put more 
pressure on the parking situation. I feel that keeping the land as council 
owned and leaving it as unofficial parking will in fact help the community. I do 
understand this is possibly an unrealistic expectation and if the reclassification 
were to proceed, I would at the very most, like to see it as a low density 
residential zone, or to accommodate a few shops, where parking is built into 
the infrastructure.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

9 Bogangar Rosewood would be an ideal site for a community and arts space. Incorporate 
some native gardens and it will also add to the amenity of the village.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

10 Bogangar This parcel of land along with another 3 blocks along Hastings Road behind 
Cabarita Bakery and Doctors 951 Tweed Coast Rd) has been zoned car parks 
for well over 40 years, with parking at a premium, these lots should be 
developed as car parks as per there original zoning and purpose and NOT 
SOLD OFF for short term gain

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 
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11 Bogangar As a resident of Bogangar, I do not agree to the reclassification of Lot 3 
DP842350, 104 Rosewood Ave, Bogangar, from community to operational. I 
believe the community should decide on the use of the land for the benefit of 
the community. There is little public open space in Bogangar village itself and 
such land should be kept as landscaped green space or for use by the local 
and visiting youth or similar community-decided projects. (Potential sale of the 
land by council to developers is highly unlikely to be of benefit to the residents; 
more holiday-let apartments are not needed when there is a need for low cost 
housing. Additionally Bogangar should not set a precedent on the coast for 
establishing multistorey car parking for visitors. We need to encourage more 
active transport, not increase opportunities for more car visits.) 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

12 Bogangar Council is aware that Bogangar currently has a shortage of parking spaces 
within the village centre. Thus it is difficult to support a proposal to lose the 
option of being able to provide additional car parking on this Lot by 
reclassifying the Lot as Operational. That means that the block can be sold 
and the community loses out on having additional parking available to them. 
Additionally, that block of land is Flood Prone which should limit the 
development of the land for any kind of residential use. 

Submission as relates to Bogangar Parcel

See planning comment to submissions 1 and 7 above. 

13 Bogangar A number of issues should be raised. With the proposed development of Lot 6 
DP 872039 as a multi story carpark taken without due process, the rezoning 
and sale of community land must be halted immediately. The submission for 
the current design of the multi story carpark was processed in violation of the 

attached report. No affected residents/owners were notified prior to the 
submission being made to council. All propositions for Lot 6 DP 872039 and 

therefor Lot 3 DP842350 should immediately be rescinded. I have attached to 
appropriate report advising the process to be followed.   See attached file as 

well.

Submission as relates to Bogangar Parcel

There is an approved plan of management in place for Lot 6 
DP872039 (adopted 13 December 2018). This plan of 
management provides for a multi-storey carpark on Lot 6 
DP872039 and establishes how this integrates with the 
surrounding road / laneway network. There is no current 
design for a multi-storey carpark on Lot 6 DP872039. 
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14 Bogangar Unclear what the intended use is for this space. If it’s required for car parking 
to be built then I’m more supportive but if it is just intended to be sold I’m very 
much against that. Clarity around its intended use should be given first before 
any reclassification happens. I and I’m sure the community do not want to lose 
this land to just another apartment block. 

Submission as relates to Bogangar Parcel

The reason for the proposal it to remove the public reserve 
status of the site, meaning that the land may only be used 
for car parking purposes. Should the parcel be reclassified, 
any sale or long-term lease of land must be performed in 
accordance with Council’s Disposal of Land Policy. The 
Policy requires that, prior to resolving to dispose of the land, 
Council must advertise its intention to dispose of the land in 
a local newspaper and seek written submissions on the 
proposal. The public would therefore have an opportunity to 
make submissions to fully inform a Council decision. 
Further, a thorough business case would be presented to 
Councillors in order for them to ultimately make a decision 
regarding whether or not to propose to the public that the 
land should be sold or leased. There will therefore be ample 
opportunities for the public to have a say in relation to the 
intended future use of the site. 

15 Bogangar There has been no reason given for the proposal. I want to see the land used 
for community benefit and not sold by council, as this was the intention when 
gifted to council. Put a proposal forward before reclassification. 

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

16 Bogangar I object to the plan by council to sell this land. I object to this land being 
developed to anything other than parkland. A beautiful garden area with bench 
seating for families, particularly elderly people. I have seen a sensory park in 
wollongong which was a wonderful area for those with disabilities. It was 
managed by community groups like the lions club or rotary club members at 
no cost to the community. It is worth noting this area was subject to recent 
flooding and i object to any residential or commercial development. 
Furthermore this block fronts a very busy road with links to the freeway i object 
to the sale for these reasons. 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 and 7 above. 
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17 Bogangar This is landed gifted to the council for community use, not for the council to 
sell as they see fit. 

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

18 Bogangar I wish to submit my objection to the property described as Lot 3 DP842350, 
104 Rosewood Avenue, Bogangar being reclassified as operational land. I 
believe this land should remain classified as community land for community 
use. This land would be an ideal location for a community centre which is 
desperately needed in Bogangar. Community centres provide a place for 
connection, participation, and learning. Connection with the community would 
be a crucial element of mental, emotional, and physical wellbeing for many of 
Bogangar's struggling residents. Not only can it offer extra meaning and 
purpose to many residents in their everyday life, but it can also provide a 
sense of belonging especially for the disadvantaged, elderly, disabled, and 
single parents that sometimes can feel all too disconnected and forgotten.

Creating a Community Centre would be a better option for this land as it will 
provide a designated area for social service provision and community capacity 
building. Providing a safe, trusting, and welcoming space for residents who 
are socially isolated, vulnerable and in need of support where there are no 
criteria. The centre can also provide a space where individuals can learn, 
participate, and contribute and feel a sense of belonging and improved well-
being. Such a centre can provide the opportunity for skill development and 
volunteering/work experience that may lead to employment outcomes for 
many disadvantaged youths and maybe reduce crime in the area. It can 
provide a place for a diversity of individuals to connect with their fellow 
neighbours, build relationships, network, which contribute to community 
resilience and cohesion. It also provides a place for residents to attend in 
times of disasters to get appropriate support and requirements. 

As many residents felt abandoned, isolated and without appropriate help 
during the recent flooding of Bogangar. Many had nowhere to go unless they 
travelled to other towns. Please consider utilising this valuable piece of 
property in a way that benefits the community on this community land. Thank 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 
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you for taking the time to read my objection. 

19 Bogangar That land should remain as public and should be considered for a park etc as 
there is no parks in the northern end of Bogangar. 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above. 

20 Bogangar I do not support the rezoning of the Rosewood site as it is unclear what the 
land will be used for if it is no longer classified as community land. 

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

21 Bogangar I don't believe it is in the best interests of the Bogangar/Cabarita Beach 
community to change the classification of 104 Rosewood Avenue from 
'Community' to 'Operational'. Our village is under significant pressure from 
development to the north (Casuarina/Kings Forest) and south (Pottsville) and 
we have limited public-owned land as it is. As outlined in TSC's own Open 
Space Strategy 2019-2029, it states for Bogangar, Cabarita and Tanglewood 
(page 46) 'The area north of Poinciana Ave is undersupplied with 
neighbourhood parks'. It also states that 'There is an undersupply of 
neighbourhood playgrounds in the area north of Poinciana Ave.' This site 
could therefore be used to address this shortfall. The other potential 
opportunity is for the site to be used for a community hall or youth space (both 
of which we don't have at present), or car parking as was the original intention. 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.

22 Bogangar This property was given to council not to be sold off Submission as relates to Bogangar Parcel

See planning comment to submission 7 above.
23 Bogangar This street is primarily residential and it’s already so busy. Trucks fur Woolies 

sit out the front of our home at all hours waiting to unload. traffic diverts down 
Hastings rd to avoid the main road chaos. Cars speed at all hours down this 
street and making anew car park or depot for more trucks just brings me great 
stress. We need green space to compensate for the development within this 
small area, not more concrete. Please reconsider this idea for the sake of the 
residents in the adjoining streets 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.
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24 Bogangar Until there is car parking strategy formalised and constructed within the town it 
is hard to understand why council is looking at the reclassification of this 
particular parcel. Kings forest is approved to house 10000 residents who will 
look for a beach on any given day. Cabarita will be an obvious destination. 
Council is also not silent on what the intent is for the rezoning. 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.

25 Bogangar Bogangar needs more car parking. This land should be used to build a car 
park 

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.
26 Bogangar This land should be a park not for Council Operations Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.
27 Bogangar Council are being disingenuous as they have not articulated the intent for this 

land parcel which necessitates the change of status to operational. This 
individual process is administrative but the change is clearly required to 
facilitate a subsequent outcome which is not being transparently 
communicated at this time and may have broader impacts to the public and 
community. Following reclassification, council may undertake a number of 
actions/options which may not be in the public interest but are permitted for 
that land classification without the same recourse currently available for this 
reclassification. 

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

28 Bogangar Lot 3 DP842350, 104 Rosewood Ave, Bogangar is a critical piece of future 
community space that should not be reclassified as operational. Council has 
not put forward a purpose for this reclassification and as such the community 
cannot make an informed decision on whether this would benefit our 
community. The reclassification of this block should be rejected on these 
grounds until a viable proposal is put forward either by the council or from 
within the community. If the community supports this proposal and it requires 
the reclassification of the land to operation then this can be done at that time. 
Reclassifying the land now would remove the ability of the community to have 
a say on the future of the lands use. 

Submission as relates to Bogangar Parcel

See planning comments to submission 1 and 14 above.
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29 Bogangar I object to the proposed change of Lot 3 DP842350, 104 Rosewood Ave, 
Bogangar, i want it retained as community land. Other uses besides a park 
that would be beneficial in town would be possible a carpark , as Bogangar 
has far more shops than previous &amp; may need more parking in the future.
Note i also wish to note i object to any possibility that the land be sold for 
Council revenue. Note I have lived in Bogangar for over 30 years.

Submission as relates to Bogangar Parcel

See planning comment to submissions 1 and 7 above.

30 Doon Doon, 
Mur’bah 
Bogangar

I accept the proposal to acquire Land for the raising of clairrie hall Dam as 
long as any privately owned land is fairly compensated for. 

I am uncertain re the proposal to change use of a public carpark in 
Murwillumbah Kings Street. I would only agree with the proposal that there is 
no loss of carparking spaces in Murwillumbah. My other concern i would want 
to ensure the operational use of the land proposed by TSC is one that benefits 
the community; that the land is not sold for council revenue use.
I object to the proposed change of Lot 3 DP842350, 104 Rosewood Ave, 
Bogangar, i want it retained as community land. Other uses besides a park 
that would be beneficial in town would be possible a carpark , as Bogangar 
has far more shops than previous; may need more parking in the future. 

Note i also wish to note i object to any possibility that the land be sold for 
Council revenue. Note i have lived in Bogangar for over 30 years.

Submission as relates to Clarrie Hall Dam Parcels

Any land that has or will be acquired by Council for the 
raising of the Clarrie Hall Dam will be paid for by Council at 
current market rates as determined by a registered Valuer. 

Submission as relates to King Street Parcel

See planning comment to submission 5 above.

Submission as relates to Bogangar Parcel

See planning comment to submissions 1 and 7 above.

31 Mur’bah,  
Bogangar

Opposed, open spaces should be used for community purposes. King st car 
park is community space in the midst of zoned commercial spaces. We need 
more open community spaces, not less. Ditto for bogangar land. 

Submission as relates to King Street Parcel

See planning comment to submission 5 above.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.
32 Bogangar We are writing regarding the reclassification of the above lot from community 

land to operational land. As local residents we are concerned and want to 
lodge our objection to council when considering this rezoning. Rezoning of 

Submission as relates to Bogangar Parcel
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land from community to operational is not something we would like to see. We 
obviously want this land to be a utilised space in the community. We ask for 
clarification from council as to the exact purpose of this rezoning, i.e., what 
this land will be used for in the future. This would enable an informed decision 
to be made. It was community donated land, and we would like to see it kept 
that way until such time that a purpose for this land is put forward, then at that 
point we can consider it as a community. Kind regards, The undersigned. 
Please see attachment for people who would like their objection heard.

45 people signed the petition

See planning comment to submission 14 above.

33 Bogangar Submission in relation to Planning Proposal PP21/0003 seeking to reclassify 
six (6) land parcels from community to operational land. We refer to Council 
exhibition of a Planning Proposal to reclassify six parcels of land from 
Community to Operational (PP21/0003). We have reviewed the documents 
provided and make the following submission. This submission specifically 
relates to land identified as Public Reserve - unformed car park in Bogangar 
comprising Lot 3 DP842350, 104 Rosewood Avenue Bogangar. The Planning 
Proposal provides the history of the subject land legally identified as Lot 3 
DP842350, 104 Rosewood Avenue Bogangar. The report notes it was 
dedicated to Council pursuant to Section 94 of the Environmental Planning 
Assessment Act 1979 on 20 November 1993 for public car parking purposes. 
The report notes that the site is currently vacant and is no longer required for 
car parking due to sufficient supply elsewhere in the Bogangar/Cabarita 
precinct. It also notes, that in addition, other Council land is available nearby 
that could be utilised for that purpose if any such need arises in the future. The 
report identifies that Council resolved on 17 September 2003 to reclassify Lot 
3 DP842350 to Operational in order to provide Council with options for either 
the sale of the site or for long term lease of the site. Further, the report notes 
that due to other Council owned land within the Bogangar area, the loss of the 
Bogangar land dedicated to Council does not need to be compensated. The 
registered dealings required to be discharged by way of listing the lot under 
Schedule 4 of the Tweed LEP 2014 include that the land within is described 
as Public Reserve. As provided in the exhibition material the relevant 
resolution to reclassify the land from Community land to Operational land was 
made at Council’s meeting of 17 September 2003. It is submitted that 

Submission as relates to Bogangar Parcel

See planning comment to submissions 1 and 14 above.
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notwithstanding the relationship of the proposed reclassification to the 
proposed construction of a multi storey car park on land to the south, given it 
is now almost 20 years since that resolution, further consideration and 
consultation is required prior to proceeding with the proposed reclassification. 
Whilst the proposal to construct a multi storey car park is supported, it is 
submitted that there have been significant changes within the 
Bogangar/Cabarita area which warrant consideration in a wholistic manner. It 
is evident that increases in land value and increased pressures on public open 
space require an overall strategic planning response to the future of the 
Bogangar/Cabarita area. That is, there may be potential emerging revenue 
streams and opportunities for partnerships to provide funding for the 
construction of the multi storey car park and a review of the existing 
operational and community land within the precinct as a whole should be 
considered in detail prior to any decisions which may enable the disposal of 
existing community land. Specifically, the land presently identified as 
Operational behind the Surf Club known as the Pandanus Precinct should 
also be taken into account in determining the potential reclassification of land. 
It is understood that the proposed multi storey car park will provide adequate 
car parking for the town centre, however this needs to be quantified in the 
context of potentially reducing or even removing car parking in other areas 
where it is currently provided. We submit that it is appropriate for Council to 
undertake further consultation with the community prior to proceeding with the 
reclassification or the Public Hearing in relation to the subject land. We would 
welcome the opportunity to meet with Council officers and Councillors to 
discuss the issues raised in this submission. We submit that prior to being in a 
position to be able to provide Council with a view in relation to support or 
objection to the current Planning Proposal, we as a community need to better 
and fully understand the implications of the subject decision on an area which 
is severely lacking in public open space. Given the relevant resolutions to 
reclassify the land are now almost 20 years old we conclude that further 
information is required for Council and the community to make an informed 
decision in relation to the best way forward for the community as a whole. 
Thank you for considering the issues raised in this submission. Yours 
faithfully,
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34 Bogangar As a resident of Bogangar I believe strongly that the block of land on the 
corner of Rosewood and Hastings in Bogangar should not be reclassified This 
land is classified for use for a local community purpose and if this it is to 
change I believe strongly that the community should have the right to decide if 
any proposed usage is appropriate Unless Council declares their purpose for 
changing the classification I object strongly to their changing the classification

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

35 Bogangar We write to you today regarding the reclassification of the above lot from 
community land to operational land. Following our meeting on October 10th 
where this topic was discussed at length, we strongly object to council 
rezoning the above Lot. It is community zoned land and thus the community 
should have a say in the use of the land. We would like to see it kept as 
community zoned land until as such time that a purpose for this land is put 
forward, then at that point we can consider as a community if that is something 
we want in Bogangar and make an informed decision about the zoning 
requirements of the land.
Kind regards, Jenny O'Brien President Cabarita Beach & Bogangar Residents 
Association

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

36 Bogangar We write to you today regarding the reclassification of the above lot from 
community land to operational land. Following the CBBRA meeting on October 
10th where this topic was discussed at length, we as the local resident’s 
association for this area would like to submit this letter of concern and 
objection to council when considering this rezoning. Rezoning of land from 
community to operational is not something CBBRA would like to see, we 
obviously want this land to be a utilised space in the community but with no 
clarification from council as to the exact purpose of this rezoning, i.e., what 
this land will be used for in the future we do not support the rezoning. It was 
community donated land, and we would like to see it kept that way until as 
such time that a purpose for this land is put forward, then at that point we can 
consider as a community if that is something we want in Bogangar and make 
an informed decision.

Submission as relates to Bogangar Parcel

See planning comment to submission 14 above.

36 Bogangar Please be advised that we strongly oppose to the rezoning of the above land 
by the Council. The northern end of Bogangar is sadly lacking in a park for 
children to play and this land could be used for this purpose. It would be sad 
to see that this land could be sold and developed. Do not vote for a change in 
zoning of this land. Use it wisely for the future of our community.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.
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37 Bogangar As outlined in the introduction to this planning proposal, the Local Government 
Act 1993 requires all public land to be classified as either community or 
operational. Community land is land council makes available for use by the 
public, for example as parks or sports grounds. Operational land is land which 
facilitates the functions of council and may not be open to the public, for 
example a works depot or a council pound. This classification also determines 
land management and dealings: community land requires a plan of 
management and must not be sold, exchanged or otherwise disposed of by a 
council. There are no such special restrictions on council powers to manage, 
dispose or change the nature of operational land.' I am writing this email to 
ask to reconsider this proposal to reclassify this lot to operational, I would like 
to see it remain classified as community and a community park built (instead 
of a depot for example). Within the proposal report it is mentioned that this is 
only administrative in nature however, the land can be disposed of if it is 
operational. I and most of the community would hate to see this land sold for 
other purpose not fit for the greater community (i.e units). Bogangar is a 
beautiful suburb with a growing number of young families being drawn to the 
area, with the newly developed unit complexes along tweed coast road being 
filled it only makes sense to provide more park and outdoor meeting areas for 
the people who live here.

Submission as relates to Bogangar Parcel

See planning comment to submission 1 above.
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Part 1 Objectives and intended outcomes

Introduction

This planning proposal seeks reclassification of five public land parcels from “community” to 
“operational”.

The Local Government Act 1993 requires all public land to be classified as either community or 
operational.  Community land is land council makes available for use by the public, for example as 
parks or sports grounds. Operational land is land which facilitates the functions of council and may not 
be open to the public, for example a works depot or a council pound. This classification also determines 
land management and dealings: community land requires a plan of management and must not be 
sold, exchanged or otherwise disposed of by a council. There are no such special restrictions on 
council powers to manage, dispose or change the nature of operational land.

Under the Local Government Act 1993, public land is classified or reclassified by either a council 
resolution under sections 31, 32 or 33 or through an LEP amendment. This planning proposal seeks 
to give effect to previous Council resolution by pursuing an LEP amendment pathway to reclassify 
land parcels to operational. This planning proposal will also seek to ensure the subject sites are 
discharged from trusts, estates, interests, dedications, conditions, restrictions and covenants that may 
affect further operations and land uses. 

In the initial format, this planning proposal was affecting six public land parcels, being:

1. Land acquired for Clarrie Hall Dam raising:
• Lot 2 DP 1243701, Jacana Lane, Doon Doon;
• Lot 3 DP 1243701, Jacana Lane, Doon Doon;
• Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon; and
• Lot 2 DP 1257191, Doon Doon Road Doon Doon;

2. Sunnyside Open Public Carpark, being Lot 1 DP 709231 at 5 King Street, Murwillumbah;

3. Public reserve (carpark) in Bogangar, being Lot 3 DP842350, 104 Rosewood Ave, Bogangar;

Clarrie Hall Dam land acquisition 
Land subject to this planning proposal was identified in a report to Council of 19 November 2015 as 
part of reviewing scenarios for Tweed District Water Supply augmentation. The report resolved to 
adopt the raising of the Clarrie Hall Dam as the preferred option and to proceed with acquisition of 
affected land. The land subject of that report would be highly impacted by the raising of the dam and 
acquisition of the land has been flagged from the outset and accepted by the landowners as an 
eventuality.

To enable partial purchase of 79 Lone Pine Road, Doon Doon, Council subdivided Lot 11 DP1139798 
into 4 lots; Lots 1 - 4 DP1243701. Council then purchased Lots 2-4 DP1243701, with the landowner 
retaining Lot 1 DP1243701. Similarly, to enable the part purchase of 571 Doon Doon Road, Doon 
Doon, Council subdivided Lot 1 DP816505 into 2 lots; Lots 1-2 DP1257191. Council then purchased 
Lot 2 DP1257191, with the landowner retaining Lot 1 DP1257191. Figures 1 – 6 provide mapping with 
detailed location of allotments affected by this reclassification.
As the land is to be used for public infrastructure in relation to the Clarrie Hall Dam the land is to be 
appropriately classified as operational in accordance with Local Government Act 1993.  This would 
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extinguish any uncertainty about the lands public reserve status. On 21 April 2022 Council resolved 
to proceed with land reclassification from community to operational.

Sunnyside Open Public Carpark 
The land is legally identified as Lot 1 DP 709231, 5 King Street, Murwillumbah or commonly known as 
the Sunnyside Carpark. On 18 February 2021 Council resolved to reclassify the land to operational. 
The Sunnyside land was dedicated for car parking pursuant to a s88B restriction as to user lodged 
with Deposited Plan 709231 registered 29 November 1984. The covenant arose from an agreement 
negotiated between the developer of Sunnyside and Council. 

It is anticipated that Lot 1 in DP 709231, 5 King Street Murwillumbah will continue to be used as a 
public carpark. However, reclassification of this site will enable an opportunity to develop and/or lease 
the overhead space above the carpark for potential development in accordance with the B3 
Commercial Core zoning affecting the site and provisions of Section B22 Murwillumbah Town Centre 
of Tweed Development Control Plan (DCP). Any potential sale or long term lease of this site must 
comply with Council’s Disposal of Land Policy. 

The exact wording of the restriction created pursuant to s.88B Conveyancing Act lodged with 
Deposited Plan 709231 and registered on 29 November 1984 states:

"No part of the land shall be used for any purpose other than as a public car parking area for the 
parking thereon of motor vehicles by the general members of the public and for pedestrian use 
provided that nothing herein contained or implied shall prohibit or restrict the registered proprietor 
from time to time of the said Lot 1 from erecting and constructing a public car parking complex by 
the addition of layers of underground and/or overhead parking space under or over the said Lot 1 
as a necessity therefore may be determined by the Registered Proprietor from time to time with 
the said Lot 1 in its absolute discretion and provided further that any such additional layer or 
layers of underground and/or overhead public car parking space shall not interfere with or obstruct 
access to or egress or ingress to or from any shopping complex erected now or hereafter on the 
said Lot 2 or any part thereof".  

Public Reserve (carpark) Bogangar
The land is legally identified as Lot 3 in DP842350, 104 Rosewood Avenue, Bogangar.  It was 
dedicated to Council pursuant to S94 of the Environmental Planning and Assessment Act 1979 on 20 
November 1993 for public car parking purposes.  The site is currently vacant.

On 17 September 2003 Council resolved to reclassify Lot 3 DP 842350 to operational in order to 
provide Council with options for either the sale of the site or for long term lease of the site.  Any sale 
or long term lease of land must comply with Council’s Disposal of Land Policy.

There are certain registered dealings that were to be discharged by way of listing this lot under 
Schedule 4 of the Tweed LEP 2014. These are:

- The land within described is public reserve. 
- K847274 Covenant affecting part of the land – it prevented the land from being subdivided 

while a previous landowner owned the land, no interests affected, and 
- K847287 Covenant affecting part of the land – this is just documentation relating to historical 

transfers of the land, no interest affected.

The public exhibition took place from 5th October to 4th November 2022, with the planning proposal 
documentation available online on yoursaytweed.com.au and in printed version in Council offices. In 
response to the public exhibition, 37 submissions were received, including a petition signed by 46 
people. The key issue raised by the community during the public exhibition related to the proposed 
discharge of interests affecting land at 104 Rosewood Avenue in Bogangar, which would enable the 
leasing or sale of the land.
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In accordance with s29 of the Local Government Act 1993 (NSW) (“the LGA 1993”), Council 
arranged for a public hearing, held in Tweed Heads Administration Office on 30 November 2022. 
Similarly to the public exhibition, community feedback provided as part of the public hearing was 
based on concerns about the future use or development of land at 104 Rosewood Avenue in 
Bogangar. Findings of the public hearing were compiled in a summary report, prepared by a Council 
contracted independent facilitator. The report, apart from responding to the issues raised during the 
public hearing, highlighted concerns with respect of the consistency of the reclassification process 
with s32 of the LGA 1993, which requires land reclassification to satisfy the following: 

(2) A council may make such a resolution only if it is satisfied that the land has been found to 
be unsuitable for the provision, extension or augmentation of public amenities and public 
services because of any one or more of the following:

• the size of the land 
• the shape of the land 
• the topography of the land 
• the location of the land 
• the difficulty of providing public access to the land.

Further, it has been identified that land at 104 Rosewood Avenue in Bogangar has been wrongly 
labelled in the exhibited version of this planning proposal as “community land”, whilst it is currently 
classified as “operational”. Whilst the incorrect description does not affect the outcome of this proposal, 
this technical error, combined with queries regarding consistency with s32 of the LGA 1993 and 
community concerns generally, indicate a more appropriate way to finalise this planning proposal is to 
remove Lot 3 DP 842350 (104 Rosewood Avenue, Bogangar) altogether, and for this to be pursued, 
if at all, at a later time. This approach has been recommended to Council at a meeting of 2 February 
2023.

The location of land parcels subject to this planning proposal is shown in Figures 1-9 below. 
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Figure 1. Location of allotments subject to reclassification of land at Clarrie Hall Dam.
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Figure 2. Location of Lot 3 on DP 1243701, Clarrie Hall Dam
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Figure 3. Location of Lot 2 on DP 1257191 at Clarrie Hall Dam.
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Figure 4. Location of Lot 2 on DP 1243701, Clarrie Hall Dam.
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Figure 5. Location of Lot 4 on DP 1243701, Clarrie Hall Dam.
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Figure 6 – Land zoning (LEP 2014 and LEP 2000), Clarrie Hall Dam sites.
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Figure 7. Location of Lot 1 on DP 709231, Murwillumbah (the Sunnyside car park)
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Figure 8. Aerial image of Lot 1 DP 709231 in Murwillumbah (the Sunnyside car park).
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Figure 9. Land zoning (LEP 2014 and LEP 2000), the Sunnyside car park in Murwillumbah
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Objectives and Intended Outcomes

The objective of this planning proposal is to amend Schedule 4 Classification and reclassification of 
public land of the Tweed Local Environmental Plan 2014, to reclassify parcels of land from community 
to operational.  The following lots are to be reclassified:

1. Land acquired for Clarrie Hall Dam raising:
• Lot 2 DP 1243701, Jacana Lane, Doon Doon;
• Lot 3 DP 1243701, Jacana Lane, Doon Doon;
• Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon; and
• Lot 2 DP 1257191, Doon Doon Road Doon Doon;

2. Sunnyside Open Public Carpark, being Lot 1 DP 709231 at 5 King Street, Murwillumbah;

Reclassification of land at the Clarrie Hall Dam will ensure ongoing use of the affected sites for public 
infrastructure moving forward. Further, the planning proposal will enable options to develop the 
overhead space above the Sunnyside Carpark in Murwillumbah

Part 2 Explanation of provisions

LEP’s Clause 5.2—Classification and reclassification of public land enables councils to classify or 
reclassify public land as operational land or community land in accordance with the Local Government 
Act 1993. This planning proposal seeks to amend Tweed Local Environmental Plan 2014 by listing 
lots described in Part 1 within Schedule 4 of the LEP. 

At a later stage council may lodge a planning proposal to remove previous listings in Schedule 4. This 
will not affect the classification status of these parcels of land.

Table 1 over page lists all sites subject to this Planning Proposal and identifies (Column 3 of the Table) 
which interests relating to the sites that are to be discharged. Interests not included within Table 1 will 
continue to affect the sites (ref Appendix 2 at the end of the planning proposal document). Item 2 of 
the Murwillumbah site is to be discharged. Any public reserve interest that apply to any of the sites is 
to also be discharged.

Figure 10: Interests relating to the Murwillumbah site
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Part 2 Land classified, or reclassified, as operational land—interests changed
Column 1 locality Column 2 description Column 3 Any trusts etc discharged
Doon Doon Lot 2 DP 1243701, 79 

Lone Pine Road
Any implied public reserve status.

Doon Doon Lot 3 DP 1243701, 79 
Lone Pine Road

Any implied public reserve status.

Doon Doon Lot 4 DP 1243701, 79 
Lone Pine Road

Any implied public reserve status.

Doon Doon Lot 2 DP1257191, 571 
Doon Doon Road

Any implied public reserve status.

Murwillumbah Lot 1 DP 709231, 5 
King Street

Any implied public reserve status.
2.      DP709231 Restriction(s) on the use of land. "No 
part of the land shall be used for any purpose other 
than as a public car parking area for the parking 
thereon of motor vehicles by the general members of 
the public and for pedestrian use provided that nothing 
herein contained or implied shall prohibit or restrict the 
registered proprietor from time to time of the said Lot 
1 from erecting and constructing a public car parking 
complex by the addition of layers of underground 
and/or overhead parking space under or over the said 
Lot 1 as a necessity therefore may be determined by 
the Registered Proprietor from time to time with the 
said Lot 1 in its absolute discretion and provided 
further that any such additional layer or layers of 
underground and/or overhead public car parking 
space shall not interfere with or obstruct access to or 
egress or ingress to or from any shopping complex 
erected now or hereafter on the said Lot 2 or any part 
thereof".  

Table 1: Proposed listing under Schedule 4 of the Tweed LEP 2014 – Part 2

Part 3 Justification

Section A Need for the planning proposal

Q1. Is the planning proposal a result of an endorsed local strategic planning statement, 
strategic study or report?

Partially. Sites located in Doon Doon have been acquired by Council to advance a long-term strategic 
intent to increase future water supply for Tweed’s growing population, as identified in the Water Supply 
Augmentation - Selection of Preferred Option report endorsed by Council. The intent to reclassify site 
at 5 King Street in Murwillumbah is based upon Council resolution. Overall, this planning proposal 
does not seek to advance or implement local strategies. It has been prepared in accordance with the 
Local Government Act 1993 to reclassify public land.

Q2 Is the planning proposal the best means of achieving the objectives or intended 
outcomes, or is there a better way?

Section 31 of the Local Government Act 1993 provides that a council may resolve that the land be 
classified as community or operational before or within three months after it acquires the land. Tweed 
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Council did not adopt any such resolution within these designated timeframes therefore a planning 
proposal is currently the only way to reclassify land from community to operational and ensure that 
interests affecting subject land are appropriately discharged.

Section B Relationship to strategic planning framework

Q3. Will the planning proposal give effect to the objectives and actions of the applicable 
regional, or district plan or strategy (including any exhibited draft plans or strategies)?

Yes. The Tweed local government area is located within the North Coast region, subject to the NSW 
North Coast Regional Plan 2036 (referred to herein as ‘the Regional Plan’).  The overall vision 
statement for the North Coast region prescribed under the Regional Plan is the best region in Australia 
to live, work and play thanks to its spectacular environment and vibrant communities.

Direction 21 of the Regional Plan speaks to the coordination of local infrastructure delivery and 
although narrowly described around essential infrastructure centred on housing and related built 
environment in its wider context, it also advocates for delivery of infrastructure in a manner that 
considers capacity for cost-effective expansion, which is relevant in case of Clarrie Hall Dam raising 
and associated acquisition of land subject to this planning proposal. 

Whilst this planning proposal was in the post-exhibition stage, the Regional Plan was replaced by 
North Coast Regional Plan 2041. No inconsistencies between this planning proposal and the 2041 
Regional Plan have been identified.

Q4. Will the planning proposal give effect to a council’s endorsed local strategic planning 
statement, or another endorsed local strategy or strategic plan?

This planning proposal does not seek to advance or implement local strategies. It has been prepared 
in accordance with the Local Government Act 1993 to reclassify public land. A key planning priority of 
Council’s Local Strategic Planning Statement is the provision of appropriate community infrastructure 
to meet present and future population demand. In this context, Council’s intent to reclassify public land 
advances provision of appropriate community infrastructure. In addition, the Tweed Community 
Strategic Plan (CSP) 2017-2027, section 2.1 and 2.2 addressing the Tweed’s built environment and 
its engagement with the community, have specific goals of delivering and regulating the built 
environment so as to balance the social, cultural, economic and environmental needs of the 
community.

Q5. Is the planning proposal consistent with the applicable State Environmental Planning 
Policies (SEPPs)?

This planning proposal is of administrative nature therefore it has limited alignment with State 
Environmental Planning Policies.  A review of the State Environmental Planning Policy (Infrastructure) 
2007 was undertaken and the proposal is considered consistent with the following aims of the SEPP:
(a)  improving regulatory certainty and efficiency through a consistent planning regime for infrastructure 
and the provision of services;
(c)  allowing for the efficient development, redevelopment or disposal of surplus government owned land;
(f)  providing for consultation with relevant public authorities about certain development during the 
assessment process or prior to development commencing, and
(g)  providing opportunities for infrastructure to demonstrate good design outcomes.
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Q6. Is the planning proposal consistent with applicable Ministerial Directions (s9.1 Directions)?

The planning proposal is consistent with the following applicable Ministerial s9.1 Directions, as outlined in Table 1.

Table 1- Consistency with s9.1 Directions

S9.1 Direction Application Relevance to this planning proposal Consistency with 
direction

1. Employment and Resources

1.1 Business and 
Industrial Zones

Summary of Objectives
To protect, encourage and support employment / 
strategic centres.
Application
When a relevant planning authority prepares a 
planning proposal that will affect land within an 
existing or proposed business or industrial zone 
(including the alteration of any existing business 
or industrial zone boundary).

This planning proposal  contain lands that are zoned 
Business. 

The following land is zoned B3 Commercial Core:
• Lot 1 DP 709231, 5 King Street, Murwillumbah.

The proposal is considered to be consistent with the 
objectives of this direction which aim to “Protect, 
encourage and support employment/strategic centres”.  
The proposal seeks only to reclassify the lands from 
community to operational and is administrative in nature.

Consistent. 

1.2 Rural Zones Objectives:
The objective of this direction is to protect the 
agricultural production value of rural land.
Application:
A planning proposal must:
(a) not rezone land from a rural zone to a 

residential, business, industrial, village or 
tourist zone.

(b) not contain provisions that will increase the 
permissible density of land within a rural zone 
(other than land within an existing town or 
village).

This planning proposal does contain lands that are zoned 
Rural.  The following lands are of Rural zoning - RU2 
Rural Landscape:
• Lot 2 DP 1243701, 79 Lone Pine Road, Doon 
Doon;
• Lot 3 DP 1243701, 79 Lone Pine Road, Doon 
Doon;
• Lot 4 DP 1243701, 79 Lone Pine Road, Doon 
Doon; and
• Lot 2 DP1257191, 571 Doon Doon Road Doon 
Doon;

The proposal is considered to be consistent with the 
objectives of this direction which aim to “protect the 
agricultural production value of rural land”. The proposal 

 Consistent. 
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Table 1- Consistency with s9.1 Directions

S9.1 Direction Application Relevance to this planning proposal Consistency with 
direction

seeks only to reclassify the lands from community to 
operational and is administrative in nature.

1.5 Rural Lands Objectives:
To protect the agricultural production value of 
rural land and to facilitate the orderly and 
economic development of rural lands for rural and 
related purposes.
Applies when:
(a)a relevant planning authority prepares a 

planning proposal that will affect land within an 
existing or proposed rural or environment 
protection zone, or

(b) a relevant planning authority prepares a 
planning proposal that changes the existing 
minimum lot size on land within a rural or 
environment protection zone.

This planning proposal does apply to land with a rural 
zone, as the following lands are zoned RU2 Rural 
Landscape:
• Lot 2 DP 1243701, 79 Lone Pine Road, Doon 
Doon;
• Lot 3 DP 1243701, 79 Lone Pine Road, Doon 
Doon;
• Lot 4 DP 1243701, 79 Lone Pine Road, Doon 
Doon; and
• Lot 2 DP1257191, 571 Doon Doon Road Doon 
Doon;
The proposal is considered to be consistent with the 
objectives of this direction which aim to “protect the 
agricultural production value of rural land and to facilitate 
the orderly and economic development of rural lands for 
rural and related purposes”. The proposal seeks only to 
reclassify the lands from community to operational and is 
administrative in nature.

 Consistent. 

2. Environment and Heritage
2.2 Coastal Protection Objective

To implement the principles in the NSW Coastal 
Policy.
Application
When a relevant planning authority prepares a 
planning proposal that applies to land in the 
coastal zone.

Lot 1 DP 709231, 5 King Street, Murwillumbah is located 
within the coastal zone. The planning proposal is 
considered to be consistent with the provisions of the 
NSW Coastal Policy, as the proposal seeks to reclassify 
the land from community to operational and is 
administrative in nature.    

 Consistent. 

2.3 Heritage 
Conservation

Objective
To conserve items, areas, objects and places of 
environmental heritage significance and 
indigenous heritage significance. 
Application 

Lot 2 DP 1257191 is identified as a Known place of 
heritage significance.

The following site are identified as Predictive place of 
heritage significance:

Consistent.
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Table 1- Consistency with s9.1 Directions

S9.1 Direction Application Relevance to this planning proposal Consistency with 
direction

When a relevant planning authority prepares a 
planning proposal.

• Lot 2 DP 1243701, 79 Lone Pine Road, Doon 
Doon;
• Lot 3 DP 1243701, 79 Lone Pine Road, Doon 
Doon; and
• Lot 4 DP 1243701, 79 Lone Pine Road, Doon 
Doon; 
 
The planning proposal is considered to be consistent with 
the Aboriginal Cultural Heritage Management Plan 2018 
as the Planning Proposal is administrative in nature and 
does not seek any physical works. 

3. Housing, Infrastructure and Urban Development
3.2 Caravan Parks and 
Manufactured Home 
Estates

Objectives:
(a) to provide for a variety of housing types, and 
(b) provide opportunities for caravan parks and 
manufactured home estates.

Application:

When a relevant planning authority prepares a 
planning proposal.

The planning proposal does not aim to alter permissibility 
of caravan parks or Manufactured Home Estates on the 
subject lands and can be considered as consistent with 
the provisions of this direction.

Consistent.

3.3 Home Occupations Objective:
To encourage the carrying out of low-impact small 
businesses in dwelling houses.

Application:

When a relevant planning authority prepares a 
planning proposal.

If this direction applies:
Planning proposals must permit home occupations 
to be carried out in dwelling houses without the 
need for development consent

This planning proposal will not alter provisions regulating 
home occupations, which will remain a land use 
permitted without development consent.

Consistent.

4. Hazard and Risk
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Table 1- Consistency with s9.1 Directions

S9.1 Direction Application Relevance to this planning proposal Consistency with 
direction

4.1 Acid Sulfate Soils Objective
To avoid significant adverse environmental 
impacts from the use of land that has a probability 
of containing acid sulfate soils.
Application:
When a relevant planning authority prepares a 
planning proposal that will apply to land having a 
probability of containing acid sulfate soils.

Lot 1 DP 709231, 5 King Street, Murwillumbah is 
iidentified as Class 3 of the Acid Sulfate Soils Maps.

The other lands subject to this Planning Proposal are 
identified as not affected by acid sulfate soils. 

This Planning Proposal is administrative in nature does 
not require activity or works that would disturb acid 
sulfate soils. 

Consistent.

4.3 Flood Prone Land Applies when a relevant planning authority 
prepares a planning proposal that creates, 
removes or alters a zone or a provision that affects 
flood prone land.

Lot 1 DP 709231 is identified as being affected by 
flooding with a designed flood level of RL3.55mAHD and 
a PMF of RL12.36m AHD.

This Planning Proposal seeks to reclassify the lands from 
community to operational is administrative in nature 
therefore is considered not to be affected by flooding.  

Consistent.

4.4 Planning for Bushfire 
Protection

Objective
(a) to protect life, property and the environment 

from bush fire hazards, by discouraging the 
establishment of incompatible land uses in 
bush fire prone areas, and

(b) to encourage management of bush fire prone 
areas.

Application:
When a relevant planning authority prepares a 
planning proposal that will affect, or is in proximity 
to land mapped as bushfire prone land.

Lot 2 DP 1243701 contains areas mapped as ‘Vegetation 
Category 1’, ‘Vegetation Category 2’ and ‘vegetation 
buffer’.  

Lot 3 DP 1243701 contains areas mapped as ‘vegetation 
buffer’.

Lot 4 DP 1243701 contains areas mapped as ‘Vegetation 
Category 1’, ‘Vegetation Category 2’ and ‘vegetation 
buffer’.  

This Planning Proposal is for the reclassification of 
community land to operational land is administrative in 
nature, which does not require bushfire protection in 
accordance with the Planning for Bushfire Guidelines 
2006. 

Consistent.

5. Regional Planning
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Table 1- Consistency with s9.1 Directions

S9.1 Direction Application Relevance to this planning proposal Consistency with 
direction

5.1 Implementation of 
Regional Strategies

Objective
To give legal effect to the vision, land use strategy, 
policies, outcomes and actions contained in 
regional strategies.
Application:
When a relevant planning authority prepares a 
planning proposal.

The response to Question 1 within Section B (page 6) of 
this planning proposal confirms consistency of this 
planning proposal with the North Coast Regional Plan 
2036.

Consistent.

5.3 Farmland of State 
and Regional 
Significance on the 
NSW Far North 
Coast

Objective
(a) to ensure that the best agricultural land will 

be available for current and future generations 
to grow food and fibre,

(b) to provide more certainty on the status of 
the best agricultural land, and

(c) to reduce land use conflict.
Application:
When a relevant planning authority prepares a 
planning proposal for land mapped as: State 
significant farmland, regionally significant 
farmland, or significant non-contiguous farmland.  
A planning proposal must not rezone land 
identified as “State Significant Farmland”, 
“Regionally Significant Farmland” or “significant 
non-contiguous farmland” for urban or rural 
residential purposes.

Lot 2 DP1257191 is identified as Regionally Significant 
Farmland. 

The other sites within this Planning Proposal are not 
mapped as state or regionally significant farmland or as 
non-contiguous farmland.

This Planning Proposal is for the reclassification of land 
only and is administrative in nature and therefore 
considered not to impact on the Regionally Significant 
Land. 

Consistent. 

5.10  Implementation of 
Regional Plans

 Objective
To give legal effect to the vision, land use strategy, 
goals, directions and actions contained in Regional 
Plans.

Applies when preparing a planning proposal.

Compliance of this planning proposal with the general 
directions of the North Coast Regional Plan, 2036 has 
been demonstrated in Section B1 of this report.

Consistent.
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Table 1- Consistency with s9.1 Directions

S9.1 Direction Application Relevance to this planning proposal Consistency with 
direction

6.Local Plan Making
6.1 Approval and 

Referral 
Requirements

Objective
To ensure that LEP provisions encourage the 
efficient and appropriate assessment of 
development.
Application: When a relevant planning authority 
prepares a planning proposal.
What must be done: Ensure provisions minimise 
concurrence roles, consultation or referral of DAs 
to public authority.

This planning proposal does not propose an amendment 
of the kind referred to in the Direction.

Consistent.

6.3 Site Specific 
Provisions

Objective 
To discourage unnecessarily restrictive site 
specific planning controls.
Application: When a relevant planning authority 
prepares a planning proposal that will allow a 
particular development.

This planning proposal is consistent with this Direction as 
it does not alter the existing zone but rather, permits 
additional uses, with consent.

Consistent.
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Section C Environmental, Social and Economic Impact

Q7. Is there any likelihood that critical habitat or threatened species, populations or 
ecological communities, or their habitats will be adversely affected as a 
result of the proposal?

The Planning Proposal is for the reclassification of land from community to operational and is 
administrative in nature, as such the proposal considered not to impact on the natural 
environment. 

Q8. Are there any other likely environmental effects as a result of the planning 
proposal and how are they proposed to be managed?

The Planning Proposal is for the reclassification of land from community to operational and is 
administrative in nature, as such it is considered that there would not be any other likely 
environmental impacts. 

Q9. How has the planning proposal adequately addressed any social and economic 
effects?

 
The Planning Proposal is for the reclassification of land from community to operational and is 
administrative in nature, as such it is considered that the proposal is not likely to create any 
social or economic impacts. 

Section D State and Commonwealth interests

Q10. Is there adequate public infrastructure for the planning proposal?

This planning proposal does not give rise to a direct demand for public infrastructure.

Q11. What are the views of State and Commonwealth public authorities consulted in 
accordance with the gateway determination?

A Gateway determination has not yet been issued for this planning proposal.  Relevant 
authorities will be consulted in accordance with the requirements of the Gateway Determination.

The views of consulted public authorities will be summarised and addressed as appropriate in 
the final Planning Proposal.
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Part 4 Mapping

This planning proposal does not affect LEP mapping.

Part 5 Community consultation

The public exhibition took place from 5th October to 4th November 2022, with the planning proposal 
documentation available online via yoursaytweed.com.au and in printed version in Council offices. In 
response to the public exhibition, 37 submissions were received, including a petition signed by 46 
people. Out of all submissions received by Council, 36 raised concerns or provided commentary 
about the future use of land in Bogangar, with multiple submissions requesting that appropriate 
future use be identified through a site-specific planning exercise involving community engagement. A 
range of matters were identified, including:

• Do not want the land sold,
• Keep it for parking or for improved greenspace, 
• Should be used as a car park as was intended, 
• Bogangar is short of parking. Use of this land for business purposes will exacerbate this, 
• Keep it for a park. Minimal park land in North Bogangar, 
• Land was gifted for parking and should not be used for any other purpose,
• If sold for development then parking needs to be incorporated, 
• Site is suitable for a community art space incorporating native gardens, 
• Expectation there would be a car park here for over 40 years, 
• Don’t sell off for short-term gain, 
• The local community should decide on the future use of this land. We need low cost housing, 

not more holiday apartments, 
• Don’t support multi-storey car park; we need better public transport, 
• The land is flood prone and not suitable for residential use, 
• This lot is linked to Lot 6 DP 872039 and the multi-storey car park proposed on that lot should 

be halted pending resolution of this land,
• Clarity around what Council intends to use this site for is needed before this reclassification 

happens, 
• Rosewood Avenue is a busy link road to the M1 and we need to know what will happen here, 
• This land would be ideal for a community centre to assist our community, 
• Open Space Strategy 2019-2029 states for Bogangar, Cabarita and Tanglewood (page 46) 

“The area north of Poinciana Ave is undersupplied with neighbourhood parks” and “There is 
an undersupply of neighbourhood playgrounds in the area north of Poinciana Ave”, 

• Kings Forest will put a lot more people into our village; we need to keep this land, 
• Council is being disingenuous as it has not articulated the intent for this land parcel, 
• Reclassifying the land now would remove the ability of the community to have a say on the 

future use, 
• Other Council land should be considered when deciding what to do with this land,
• Decision on which Council relies is in 2003. Why are we relying on that decision without fresh 

consideration?
• Cabarita Beach and Bogangar Residents Association does not support the reclassification of 

this land from Community to Operational, 
• Oppose the rezoning of this land.
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Two submissions (some of the submissions discussed more than one site) discussed the future use 
of the Sunnyside Mall car park, however no objections were raised to the proposed reclassification. 
Three submissions discussed the future use of land at Doon Doon, no objections were raised to the 
proposed reclassification.

Council’s Strategic Planning & Urban Design Unit and Council’s Legal Services Officer from the 
Engineering Directorate have reviewed each submission. Evaluation and response to each 
submission are provided within Appendix 1 to this report.

The public hearing was held on 30 November 2022 at the Tweed Shire Council chambers, Tweed 
Heads. Five Council staff represented Council at the public hearing. Verbal submissions were made 
on two different parcels of land by four persons. One submission was supplied to Council prior to the 
public hearing by a person that could not attend. Council engaged the services of Mike Svikis 
Planning Ltd to chair the public hearing as an independent facilitator. Twenty-four members of the 
public initially registered to attend the hearing; however, only seven attended in person and six 
attended online. Three Councillors attended and five Council staff were also present. Only four 
members of the public spoke at the public hearing. Three spoke at the meeting in person and one 
spoke through the online system. One written submission was provided to the independent 
chairperson prior to the time of holding the public hearing. Matters identified through public hearing 
are summarised in Appendix 3 to this report.

Part 6 Timeframe
The following project timeline is intended to be a guide only and may be subject to changes in response 
to the public consultation process and/or community submissions.

Task Timeframe Completed
Referral of the planning proposal for a Gateway 
determination

June/July 2022 July 2022

Gateway Determination August 2022 August 2022
Undertake requirements of the Gateway 
Determination and prepare V2 planning proposal

September 2022 September 2022

Public exhibition 28 days October 2022 October 2022
Public Hearing 21 days November 2022 November 2022
Agency consultation December 2022 Oct-Nov 2022
Review submissions, respond and prepare V3 
planning proposal for Council’s consideration

December 2022 December 2022

Council report to finalise and refer the plan to the 
DPE to be made

December 2022 January 2023

Referral of the Plan to the DPE for making January 2023 February 2023
Plan to be made within 12 months of Gateway March 2023
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APPENDIX 1: Information to be provided by Practice Note PN 16-001 – Classification and 
reclassification of public land through a local environmental plan

1. Current & proposed classification of 
the land.

Current classification – community

Proposed classification – operational
2. Is the land a ‘public reserve’ as defined 
in the LG Act?

All parcels subject to this planning proposal were dedicated as 
public reserve.

3. The strategic and site specific merits of 
the reclassification.

The Clarrie Hall Dam sites are active and functional land 
relating to the operation of the Clarrie Hall Dam. The proposed 
reclassification as operational is considered appropriate for the 
sites and consistent with the classification of council land 
relating the Clarrie Hall Dam.  The reclassification of 5 King 
Street Murwillumbah to operational is appropriate to allow 
Council to manage these sites free of the constraints of a 
community land classification. 

4. Is the planning proposal the result of a 
strategic study or report?

No.  

5. Is the planning proposal is consistent 
with council’s community plan or other 
local strategic plan? 

Yes, the Planning proposal is consistent with Council’s 
Community Strategic Plan 2017-2027.  This has been 
discussed previously within this report. 

6. Summary of council’s interests in the 
land. 

Council’s interests is as the landowner. 

7. Are any interests in the land proposed 
to be discharged? 

See Appendix 2 for a list of interests intended to be discharged 
through this planning proposal.

8. The effect of the reclassification. There are no physical or operational changes or effects 
anticipated as a result of the reclassification. 

9. Evidence of public reserve status or 
relevant interests, or lack thereof.

See Appendix 2

10. Current use(s) of the land, and 
whether uses are authorised or 
unauthorised.

Lot 1 DP 709231 No. 5 King Street, Murwillumbah, was 
dedicated as public reserve and is used as a carpark.

Clarrie Hall Dam sites were dedicated as public reserve as 
Clarrie Hall Dam augmentation.

11. Any agreement for the sale or lease of 
the land – inc. basic details, timing. 

There are no agreements or proposed agreements for the sale 
of the lands. 

12. Is rezoning of the land proposed in 
association with the reclassification? 

Rezoning of the lands is not proposed. 

13. How council may or will benefit 
financially, and how these funds will be 
used; 

No financial benefit for Council is expected. 

14. How council will ensure funds remain 
available to fund proposed open space 
sites or improvements referred to in 
justifying the reclassification, if relevant.

Not relevant to this proposal, the proposed reclassification 
process is correcting the error of the previous classification 
process. 

15. Inclusion of a Land Reclassification 
(part lots) Map, if land to be reclassified 
does not apply to the whole lot. 

The entire area of each lot is to be reclassified.

16. Preliminary comments by a relevant 
government agency, including an agency 
that dedicated the land to council, if 
applicable.

There are no relevant government agencies that require 
consultation in regards to this proposal. 
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APPENDIX 2 - Title searches

1. Lot 2 DP 1257191
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2. Lot 2 DP 1243701, Doon Doon
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3. Lot 3 DP 1243701, Doon Doon
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4. Lot 4 DP 1243701, Doon Doon
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5. Lot 1 DP 70923, Murwillumbah
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Report was prepared. 

The opinions, conclusions and any recommendations in this Report are based on assumptions made by 
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1 Introduction 

Mike Svikis (Principal Planner at MikeSvikisPlanning) was engaged by Tweed Shire Council as an independent 
chair for a public hearing into the proposed reclassification of six parcels of public land at Doon Doon, 
Murwillumbah and Bogangar. 

The public hearing was held on 30 November 2022 at the Tweed Shire Council chambers, Tweed Heads. Five 
Council staff represented Council at the public hearing. Verbal submissions were made on two different parcels 
of land by four persons. One submission was supplied to Council prior to the public hearing by a person that 
could not attend. 

This report responds to the issues raised and provides a recommendation to Council on each of the land parcels. 
Council will consider this report in its deliberations on the reclassification of the subject land. 

In preparing this report, I have also reviewed the information that Council placed on public exhibition. There 
were 38 written submissions to the public exhibition of the planning proposal. Some persons made more than 
one submission. The public exhibition took place between 5 October 2022 and 4 November 2022. 

I inspected the subject land on 16 and 22 November 2022. 

 

1.1 Objectives of the Public Hearing 

The objectives of this public hearing are to: 

• Satisfy legislative requirements relating to public land reclassification. 

• Provide an opportunity for any person to make a verbal submission. 

• Enable those submissions to be considered by an independent chairperson who can then prepare a report 
and make recommendations on those issues to Council. 

‘Public land’ is any land (including a public reserve) vested in, or under the control of, Council (with some 
exceptions such as roads). ‘Community land’ is public land that is generally open to the public, eg parks, 
reserves or sports grounds. ‘Operational land’ is public land that may be used for other purposes, eg a works 
depot or held as a temporary asset. All public land is either Community or Operational (NSW Department of 
Planning and Environment Practice Note PN 16–001). In changing land to Operational, Council needs to either 
retain or discharge any actual or implied interests in the land. 

Changing land from one classification to another can be undertaken through a planning proposal under the 
Environmental Planning and Assessment Act 1979. When it is changed, the classification status of the land is 
recorded in a schedule in the Local Environmental Plan. When Community land is proposed to be reclassified 
as Operational land, a public hearing must be held at some time after the close of the exhibition period of the 
planning proposal. The Local Government Act 1993 states in relation to this: 

29 Public hearing into reclassification 

(1) A council must arrange a public hearing under section 57 of the Environmental 
Planning and Assessment Act 1979 in respect of a planning proposal under Part 3 
of that Act to reclassify community land as operational land, unless a public hearing 
has already been held in respect of the same matter as a result of a determination 
under section 56(2)(e) of that Act. 

(2) A council must, before making any resolution under section 32, arrange a public 
hearing in respect of any proposal to reclassify land as operational land by such a 
resolution. 
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1.2 The Independent Chairperson 

The public hearing must be chaired by an independent person. The Local Government Act 1993 states in 
relation to this: 

47G Public hearings 

(1) In this section, public hearing means any public hearing required to be arranged 
under this Part. 

(2) The person presiding at a public hearing must not be— 

(a) a councillor or employee of the council holding the public hearing, or 

(b) a person who has been a councillor or employee of that council at any time 
during the 5 years before the date of his or her appointment. 

(3) Not later than 4 days after it has received a report from the person presiding at the 
public hearing as to the result of the hearing, the council must make a copy of the 
report available for inspection by the public at a location within the area of the 
council. 

This public hearing was chaired by Mike Svikis who is not a Councillor or an employee of Tweed Shire Council 
now or at any time in the past. 

  

Page 277 of 479



Proposed Reclassification of Council Owned Land 
 

 
Page 3 

 
 
 

MikeSvikisPlanning 
Experience/Commitment/Quality 

 

2 Background 

The planning proposal for the subject land was commenced by Tweed Shire Council at three different times as 
follows: 

 21 April 2022 – the four Doon Doon sites 

 18 February 2021 – Lot 1 DP 709231 at 5 King Street, Murwillumbah 

 17 September 2003 – Lot 3 DP 842350, 104 Rosewood Avenue, Bogangar 

A Gateway determination was issued by the NSW Department of Planning and Environment on 1 August 2022. 
This included a requirement that the reclassificaiton be in accordance with the NSW Department of Planning 
and Environment Practice Note PN 16–001. The planning proposal was publicly exhibited from 5 October 2022 
until 4 November 2022. During the exhibition, 38 written submissions were received. 

The intention of Council in relation to these parcels is to: 

• Reclassify the four Doon Doon sites, from ‘Community’ to ‘Operational’ as they are likely to be affected by 
future water levels in the Clarrie Hall Dam. This will discharge all implied interests in relation to the subject 
land. 

• Reclassify Lot 1 DP 709231 at 5 King Street, Murwillumbah from ‘Community’ to ‘Operational’ to facilitate 
use of the air space. This will discharge all interests in relation to the subject land. 

• Discharge all interests in relation to Lot 3 DP 842350, 104 Rosewood Avenue, Bogangar, which is already 
classified as ‘Operational’ land, as this will provide Council with options for either the sale of the site or the 
long-term lease of the site. 

It is not intended to alter the land use zone of any of this land under Tweed LEP 2014. 

 

2.1 Subject Land 

The land parcels the subject of this hearing are as follows: 

1 Land acquired for Clarrie Hall Dam raising: 
 Lot 2 DP 1243701, Jacana Lane, Doon Doon; 
 Lot 3 DP 1243701, Jacana Lane, Doon Doon; 
 Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon; and 
 Lot 2 DP 1257191, Doon Doon Road, Doon Doon. 

2 Sunnyside Open Public Car Park, being Lot 1 DP 709231 at 5 King Street, Murwillumbah. 

3 Public reserve (car park) in Bogangar, being Lot 3 DP 842350 at 104 Rosewood Avenue, Bogangar. 

Aerial photographs identifying the three parcels are included at Appendix A. 
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3 Public Hearing 

The public hearing was held on 30 November 2022 in the Tweed Shire Council chambers at Tweed Heads. It 
commenced at 5:30 pm and closed at 6:05 pm. 

Mike Svikis chaired the public hearing. David Oxenham (Director of Engineering) represented the Council and 
introduced Mike Svikis. Twenty-four members of the public initially registered to attend the hearing; however, 
only seven attended in person and six attended online. Three Councillors attended and five Council staff were 
also present. 

Only four members of the public spoke at the public hearing. Three spoke at the meeting in person and one 
spoke through the online system. 

One written submission was provided to the independent chairperson prior to the time of holding the public 
hearing. The 38 submissions received by Council to the public exhibition of the planning proposal were supplied 
to the independent chairperson at the close of the public exhibition. 

Mike Svikis explained the purpose and requirement for the public hearing and gave an overview of what Council 
is proposing. 

Verbal submissions regarding the proposed reclassification of the parcels of land were then received at the 
hearing, initially on the land at 104 Rosewood Avenue, Bogangar and then 5 King Street, Murwillumbah. No-
one made a verbal submission on the parcels of land at Doon Doon. 
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4 Lot 2 DP 1243701, Jacana Lane, Doon Doon; 
Lot 3 DP 1243701, Jacana Lane, Doon Doon; 
Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon; and 
Lot 2 DP 1257191, Doon Doon Road, Doon Doon 

4.1 Written Submissions 

No written submissions on these parcels of land were received at the public hearing. 

Three written submissions on these parcels of land were received during the public exhibition of the planning 
proposal and the following issues were raised: 

• The land surrounding Clarrie Hall Dam should be open to the public and utilised for recreational activities 
such as mountain biking and bush walking. Good for locals, the economy and physical health. 

• Lots bordering the dam water catchment areas should be kept as public land and rehabilitated into good 
quality habitat land. Increasing the size of dams and allowing development anywhere near water, floodplains 
and dams should not go ahead. 

• Acquiring land for the raising of Clarrie Hall Dam is supported as long as any privately owned land is fairly 
compensated. 

 

4.2 Verbal Submissions 

No verbal submissions addressed these parcels of land. 

 

4.3 Discussion of Submissions 

Council already has some locations around the Clarrie Hall Dam that are open to the public. Facilities at Clarrie 
Hall Dam include toilets, picnic areas and electric barbecues. A bushwalking trail is also accessed from the dam 
recreation area. Crams Farm is a 14-hectare recreation area accessible to the public at Doon Doon, near the 
land the subject of this planning proposal. Council supports low impact recreational activities in the dam 
catchment. It also supports rehabilitating land in the catchment. However, the land in this planning proposal 
may be partly below dam water levels if the dam wall is raised in the future. That is a key reason why it has 
been purchased. It may not always be accessible or suitable for terrestrial habitat. 

The proposed classification of the Doon Doon parcels as Operational reflects their proximity to the existing and 
future dam levels and will not make them likely to be sold by Council. Other land that is affected by the dam 
water is also Operational; therefore, it is consistent with adjoining land. These parcels of land have only recently 
been purchased. The classification of this land is not a critical factor in determining whether the dam should be 
increased in size. 

The Doon Doon parcels were acquired by Council through a voluntary purchase process. The previous owners 
have been fairly compensated. 

 

4.4 Recommendation 

The reclassification of these parcels will bring them into line with the balance of the Council land affected by 
dam water or close to it. This land needs to be managed primarily for its water catchment and supply purpose, 
and an Operational classification is appropriate. 
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However, within this Operational classification the land can still be used for low impact recreational activities, if 
appropriate. The reclassification does not increase its likelihood of being sold as it has only recently been 
purchased. 

It is appropriate that an Operational classification (interests changed) be applied to Lot 2 DP 1243701, Jacana 
Lane, Doon Doon; Lot 3 DP 1243701, Jacana Lane, Doon Doon; Lot 4 DP 1243701, Lone Pine Road, Doon 
Doon; and Lot 2 DP 1257191, Doon Doon Road, Doon Doon, as exhibited. 
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5 Lot 1 DP 709231 at 5 King Street, Murwillumbah (Sunnyside car park) 

5.1 Written Submissions 

One written submission on this parcel of land was received at the public hearing. It is also potentially relevant 
to the Bogangar land but is discussed here. The issues raised in this submission relate to the proposal to release 
land and/or infrastructure for the use of drones or unmanned aerial vehicles. The submission raises the potential 
antisocial aspects of drone use and urges Council to apply a stringent protocol to drone operations in and around 
towns. 

Three written submissions on this parcel of land were received during the public exhibition of the planning 
proposal and the following issues were raised: 

• Free parking is needed in Murwillumbah and any reduction is not supported. 

• This land should not be sold. No loss of parking is acceptable. 

• Murwillumbah needs more open community spaces in commercial areas, not less. 

 

5.2 Verbal Submissions 

Mike Rayner made a verbal submission to the public hearing on this parcel of land and raised the following 
reasons that the reclassification to Operational (interests changed) is supported: 

• using the air space of this site for commercial development will drive the local economy; 

• it is the best site in the CBD for commercial development and is identified for that purpose in Tweed DCP; 

• it is not appropriate for a car park to be classified as Community land; 

• it will activate the King street frontage; 

• it will consolidate the CBD not fragment it; 

• it is a much better option than the alternative (old bowling club site); 

• it is the right land, in the right zone and can achieve a great outcome; and 

• therefore, it should be reclassified as Operational land (interests changed). 

Mike Rayner advised that he does not have any commercial interest in this land or the Murwillumbah CBD. 

 

5.3 Discussion of Submissions 

It is not clear why this planning proposal has resulted in a submission on the use of drones in urban areas. 
Reclassification of this land from Community to Operational will not have an impact on, or assist in the regulation 
of drones. Council states on its website that it is not the authority for policy on drones and the laws of use. 
Council advises that the Civil Aviation Safety Authority is the relevant authority in relation to drone use policy. 
Council has no plans to prepare a special purpose drones policy. This submission has no relevance to this 
planning proposal. 

Council acknowledges that the Sunnyside car park is a key asset to the CBD and is required to service the 
existing supermarket and shops. There are no plans to reduce the parking supply in this area. The Operational 
classification (interests changed) will allow the car park to be retained but the air space above it can be used 
for purposes including more parking or commercial development, or both. If the air space above the car park is 
used for a building, this will alter the sense of openness in this locality. However, this can be addressed through 
urban design outcomes if a development is proposed. It is common for Council car parks to be classified as 
Operational land. 
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It is correct that Tweed DCP 2008 Chapter B22 (Murwillumbah Town Centre) identifies the 5 King Street car 
park as part of Site A (a potential second major supermarket site) – see Figure 1. It is also agreed that it is a 
relatively good site for this use and is already zoned for this purpose. It is zoned B3 Commercial Core under 
Tweed LEP 2014. Its use for a major commercial tenant could be achieved while retaining the existing number 
of car parking spaces. The number of car parking spaces could be expanded if multi-level parking is constructed. 
It is a flood affected site (as is much of the CBD); therefore, multi-level parking could be used to raise the 
commercial floor space above flood heights. The site does consolidate the CBD and will activate the King Street 
frontage. It is not relevant to this planning proposal to assess if it is a better site than the old bowling club site. 

Council research indicates that the subject land was purchased by Council and not dedicated in accordance 
with a condition imposed under section 94 of the Environmental Planning and Assessment Act 1979. 

Figure 1: Extract from Tweed DCP 2008 (page 45) 
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5.4 Recommendation 

All written and verbal submissions that address this parcel of land have been considered. The reclassification 
would allow the site to be leased so that its air space could be used to provide additional flood free commercial 
space in the CBD. This is consistent with long-term strategic planning for the CBD. It is not likely that car parking 
will be lost from this location as it is required by the Sunnyside Mall, and additional floor space will generate 
additional car parking demand on top of that. 

It is appropriate that an Operational classification (interests changed) be applied to Lot 1 DP 709231 at 5 King 
Street, Murwillumbah (Sunnyside car park), as exhibited. 
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6 Lot 3 DP 842350 at 104 Rosewood Avenue, Bogangar 

6.1 Written Submissions 

No written submissions on this parcel of land were received at the public hearing. 

Thirty-eight written submissions on this parcel of land were received during the public exhibition of the planning 
proposal and the following issues were raised: 

• Do not want the land sold. 

• Keep it for parking or for improved greenspace. 

• Should be used as a car park as was intended. 

• Bogangar is short of parking. Use of this land for business purposes will exacerbate this. 

• Keep it for a park. Minimal park land in North Bogangar. 

• Land was gifted by Ken Hansen for parking and should not be used for any other purpose. 

• If sold for development then parking needs to be incorporated. 

• Site is suitable for a community art space incorporating native gardens. 

• Expectation there would be a car park here for over 40 years. Don’t sell off for short-term gain. 

• The local community should decide on the future use of this land. We need low cost housing, not more 
holiday apartments. 

• Don’t support multi-storey car park; we need better public transport. 

• The land is flood prone and not suitable for residential use. 

• This lot is linked to Lot 6 DP 872039 and the multi-storey car park proposed on that lot should be halted 
pending resolution of this land. See Plan of Management. 

• Clarity around what Council intends to use this site for is needed before this reclassification happens. 

• Rosewood Avenue is a busy link road to the M1 and we need to know what will happen here. 

• This land would be ideal for a community centre to assist our community. 

• Open Space Strategy 2019-2029 states for Bogangar, Cabarita and Tanglewood (page 46) “The area north 
of Poinciana Ave is undersupplied with neighbourhood parks” and “There is an undersupply of 
neighbourhood playgrounds in the area north of Poinciana Ave”. 

• Kings Forest will put a lot more people into our village; we need to keep this land. 

• Council is being disingenuous as it has not articulated the intent for this land parcel. 

• Reclassifying the land now would remove the ability of the community to have a say on the future use. 

• Other Council land should be considered when deciding what to do with this land. 

• Decision on which Council relies is in 2003. Why are we relying on that decision without fresh consideration? 

• Cabarita Beach and Bogangar Residents Association does not support the reclassification of this land from 
Community to Operational. 

• Oppose the rezoning of this land. 

 

6.2 Verbal Submissions 

Hamish Bunney (local resident) made a verbal submission to the public hearing on this parcel of land and raised 
the following reasons that the reclassification to Operational (interests changed) is not supported: 

• The reason for the discharge of interests has not been supplied. What is it that Council want to do with this 
land? What are the plans? 
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• The decision to change to Operational was made in 2003. Why act now? 

• This land should not be sold without further consultation with the community. 

• Can Council tell the community what are the plans? 

 

Dave Berg (local resident and business owner) made a verbal submission to the public hearing on this parcel 
of land and raised the following reasons that the reclassification to Operational (interests changed) is not 
supported: 

• The planning proposal states that this land would be going form Community to Operational and now we are 
told it is already Operational. Not sure how this happened. 

• There is a carriageway across this lot that is important and is needed to provide access off Hastings Road. 
This is on the Deposited Plan and should be retained. If Operational land is not accessible to the public then 
how can the public access this carriageway? 

• No real kids’ playground in North Bogangar; why not this site? Would be a good park site. 

• The site is not currently properly maintained so it cannot be used to kick a football now. 

 

Jordan Heyer (land owner in Bogangar) made a verbal submission to the public hearing on this parcel of land 
and raised the following: 

• Supports the points made by Dave Berg. 

• This site could support both a car park and a kids’ park. 

• In any case, the easement for access across the lot must remain. 

 

6.3 Discussion of Submissions 

An unusual aspect of this site is that the decision to reclassify it from Community to Operational was made on 
20 August 2003. The report to Council at that time indicated that a nearby lot may be suitable for a multi -level 
car park and one option to fund that car park would be to sell or undertake commercial development of this site. 
Council used Amendment 51 to Tweed LEP 2000 (gazetted 11 March 2005) to reclassify the site from 
Community to Operational, but placed it in Schedule 4, Part 2 – Operational Land – interests not changed. The 
current planning proposal intends to place it in Schedule 4, Part 3 – Operational Land – interests changed. This 
aspect has not entirely been understood by the local residents, some of whom assume in submissions that the 
land is currently Community land. 

In its Gateway Determination, the NSW Department of Planning and Environment advises Council that the 
public land reclassification process needs to be consistent with LEP making Guidelines Practice Note PN 16-
001. These guidelines state (page 2) that: 

If public land is reclassified from Community to Operational, without relevant interests being 
identified and discharged, then the land will need to be reclassified back to Community (usually 
by council resolution under LG Act s.33) before being reclassified in a new planning proposal 
to Operational, to explicitly discharge any interests. 

Council has not followed this process. In this case, the land was reclassified from Community to Operational 
(interests not changed) in 2005, and remains Operational (interests not changed) to this day. If Council proceeds 
with the reclassification of this land in this planning proposal, it may be subject to legal challenge. Council has 
the option of deferring this site from the planning proposal to address this issue, and allowing the remaining 
sites to proceed. 

The second unusual aspect of this site is that it was dedicated to Council (not given) pursuant to (then) 
section 94 of the Environmental Planning and Assessment Act 1979. Land is dedicated to Council as part of a 
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development approval process and it is specifically intended to be used for a public purpose. In this case, the 
land was dedicated for use as a car park. The Local Government Act 1993 states that: 

32 Reclassification of land dedicated under sec 94 of the Environmental Planning and 
Assessment Act 1979 

(1) A council may resolve that land dedicated in accordance with a condition imposed 
under section 94 of the Environmental Planning and Assessment Act 1979 is to be 
reclassified as operational land. 

(2) A council may make such a resolution only if it is satisfied that the land has been 
found to be unsuitable for the provision, extension or augmentation of public 
amenities and public services because of any one or more of the following— 

• the size of the land 

• the shape of the land 

• the topography of the land 

• the location of the land 

• the difficulty of providing public access to the land. 

(3) The council must specify in the resolution the grounds on which it is satisfied the 
land is unsuitable. 

(4) Before making the resolution, the council must give public notice of the resolution. 
The public notice must specify a period of not less than 28 days during which 
submissions may be made to the council. 

(5) The net proceeds of sale by a council of any land dedicated in accordance with a 
condition imposed under section 94 of the Environmental Planning and 
Assessment Act 1979 must be dealt with under that section as if those net proceeds 
were a monetary contribution paid instead of the dedication. 

The 2003 Council report does not indicate whether this aspect of the Local Government Act 1993 had been 
complied with. It is a matter that Council should consider before finalising this planning proposal. 

A general objection to public land being reclassified from Operational (interests not changed) to Operational 
(interests changed) is not supported. The Local Government Act 1993 provides that land can be in either 
Operational classification and that land can be sold in either Operational classification. 

Council’s stated reason for changing the classification to Operational (interests changed) is to provide Council 
with options for either the sale of the site or the long-term lease of the site. There is a registered dealing listed 
on the title to this parcel of land, stating that the land is described as a public reserve dedicated for car parking 
purposes. Council is constrained from using the land parcel for any purpose other than for the provision of car 
parking by this reservation. This also precludes using the land for another public purpose such as a children’s 
park or a community facility. 

Any sale or long-term lease of land must be undertaken in accordance with Council’s Disposal of Land Policy. 
Although all land that is Operational can be sold, it is not inevitable that it will be sold. 

The submissions received in writing and in person at the public hearing show that the community of Bogangar 
and Cabarita value this land. The submissions do not view it as surplus and consider that Council has not been 
clear to them on what it is proposing for this land that has prompted it to act now on a 2003 decision. There is 
a strong view that before this land is sold or leased for a non-public use, the community should be more widely 
consulted. 

A number of submissions raised the need to retain a right of carriageway that exists across Lot 3 DP 842350. 
This right of carriageway benefits Lots 1 and 2 DP 842350 (Appendix B). The title search extract (Figure 2) 
confirms that the right of carriageway exists. It is not correct to say that Operational land is not accessible to the 
public. Councils often allow the public to access Operational land where it is safe and appropriate to do so. 
Retaining the right of carriageway will allow the lots that benefit from the easement to use it for access. 

Page 287 of 479



Proposed Reclassification of Council Owned Land 
 

 
Page 13 

 
 
 

MikeSvikisPlanning 
Experience/Commitment/Quality 

 

Figure 2: Title search extract confirming that the right of carriageway exists 

 

The planning proposal states (page 15) that “Items 2, 3 and 4 are to be discharged for the Bogangar site”. This 
means that Council is intending to retain the right of carriageway, as requested by a number of submissions. 

Figure 3: Extract from Table 1 of PP21/0003 Reclassification of Council land (page 16) 

 

The land is currently zoned B2 Local Centre under Tweed LEP 2014. A wide range of uses are permitted in this 
zone with Council consent. However, residential accommodation is limited to shop top housing and boarding 
houses. It would need to be rezoned to permit residential development on the ground floor. No change of zone 
is proposed in this planning proposal. Council is aware that the land is affected by flooding in the design flood 
event (1% annual recurrence interval). Any future development of this site would need to take flooding into 
consideration. 
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One submission stated that this lot is linked to Lot 6 DP 872039 and the multi-storey car park proposed on Lot 6 
should be halted pending resolution of this land. The submission refers to a Plan of Management. It is correct 
that a Plan of Management was adopted by Tweed Shire Council on 3 May 2000 in relation to land parcels at 
Bogangar comprising: 

 Lot 6 DP 872039 – Hastings Road Bogangar; 

 Lot 3 DP 842350 – corner Hastings Road and Rosewood Avenue Bogangar; and 

 Lot 2 DP 831562 – land adjacent to Lot 6, now dedicated as Road. 

The 2000 Plan of Management anticipated the construction of public car parking on Lot 6 DP 872039 by January 
2000, and a public car park on Lot 3 DP 842350 by January 2006. This never occurred. When Lot 3 DP 842350 
was reclassified to Operational land in March 2005, this Plan of Management no longer had any effect. The 
2000 Plan of Management was formally replaced when Council adopted the Plan of Management for Community 
Land – Lot 6 DP 872039 Hastings Road, Bogangar. It was adopted by Tweed Shire Council on 13 December 
2018. It is not agreed that the reclassification of Lot 3 DP 842350 (interests changed) should be halted pending 
the development or otherwise of car parking on Lot 6 DP 872039. It is reasonable that any future sale or non-
parking use of Lot 3 DP 842350 be considered in light of other options for parking and other public land uses 
that might occur on the site. 

Tweed DCP 2008 includes Section B19 – Bogangar/Cabarita Locality Plan. On page 56, the DCP discusses 
the Hastings Road Commercial Precinct and states: 

Two sites, Lot 3 DP842350, and Lot 6 DP872039, are currently identified for the purposes of 
Car parking pursuant to Tweed LEP 2000. If these sites are to be developed as single level car 
parking, then both sites will be required for this purpose. However, if either lot is developed for 
multi-level car parking then there will not be a need to retain the other for the same purpose. If 
this eventuates then either lot will need to be rezoned to enable the land to be developed for 
2(b) medium density residential or 3(b) General Business purposes. A commercial component 
should be included within the eventual design of a public car park, where commercial/retail 
activity is provided at ground level whilst car parking is located above and/or below ground. 
Suitable and convenient pedestrian access will need to be provided from the public car park 
through to Tweed Coast Road. 

If Council has decided that Lot 3 DP 842350 is definitely not required for car parking then this DCP will also 
need to be updated. 

It is agreed that the Tweed Open Space Strategy 2019–2029 states for Bogangar, Cabarita and Tanglewood 
(page 46) “The area north of Poinciana Ave is undersupplied with neighbourhood parks” and “neighbourhood 
playgrounds”. The option to use Lot 3 DP 842350 for a neighbourhood park or playground is currently not 
possible because it is reserved for car parking. The removal of the public reserve (car parking) interest would 
allow Council the option of using this site for a wide variety of public uses. Alternatively, Council could resolve 
to reclassify the land as Community and prepare a plan of management to identify the preferred community 
uses for the site. 

It is not agreed that reclassifying the land now would remove the ability of the community to have a say on the 
future use of Lot 3 DP 842350. If Council does choose to sell the subject land, it must advertise this intention in 
a local newspaper and seek written submissions. It is clear from this reclassification process that many people 
in the community oppose any sale. Council also needs to be cognisant of the requirements of the Local 
Government Act 1993 in relation to disposal of land dedicated to (then) section 94 of the Environmental Planning 
and Assessment Act 1979. 

It is agreed that Council can do more to make it clear to the local community why it has revisited the 
reclassification of this land at this time and what it intends to do with this land, given the strength of objections 
to it being sold or used for non-public purposes. 
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6.4 Recommendation 

All written and verbal submissions that address this parcel of land have been considered. All verbal and written 
submissions either oppose or raise concerns about the reclassification from Operational (no interests changed) 
to Operational (interests changed). Some submissions incorrectly thought that the land was being reclassified 
from Community to Operational. Some submissions incorrectly thought that the right of carriageway, which 
burdens the subject land in favour of neighbouring lots, was to be removed. The right of carriageway is not going 
to be removed by this planning proposal. 

The majority of submissions are concerned that once this land is Operational (interests changed) then it will be 
sold and the community will have lost an important asset. As the land is Operational, it can be sold already, 
subject to compliance with the Local Government Act 1993 and Council’s Disposal of Land Policy. 

Council has stated that its reasons for the reclassification are to enable the long-term lease or the sale of the 
land. The strength of submissions indicates that this is not what the community wants and it is important that 
Council undertakes further consultation with the community before it does this. The Tweed Open Space Strategy 
2019–2029 indicates that there is a shortage of neighbourhood parks and neighbourhood playgrounds in this 
locality, and this land may well be suitable for that purpose. It can only be used as a park or playground if the 
restrictive public reserve (car park) is removed. It can still be used for a car park without the public reserve 
restriction. 

Council also needs to comply with section 32 of the Local Government Act 1993 “Reclassification of land 
dedicated under sec 94 of the Environmental Planning and Assessment Act 1979” as this land was dedicated 
to Council pursuant to (then) section 94 of the Environmental Planning and Assessment Act 1979. 

There is also the issue that Council has not followed DPE Practice Note PN 16-001 in relation to the proper 
process to change land from Operational (interests not changed) to Operational (interests changed). 

It is not appropriate that an Operational classification (interests changed) be applied to Lot 3 DP 842350 at 
104 Rosewood Avenue, Bogangar, as exhibited. Council has the option of deferring this site from the planning 
proposal to address these issues (and allowing the remaining sites to proceed). 
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7 Summary of Recommendations 

7.1 Lot 2 DP 1243701, Jacana Lane, Doon Doon; 
Lot 3 DP 1243701, Jacana Lane, Doon Doon; 
Lot 4 DP 1243701, 17 Lone Pine Road, Doon Doon; and 
Lot 2 DP 1257191, Doon Doon Road, Doon Doon 

Recommendation: 

It is appropriate that an Operational classification (interests changed) be applied to Lot 2 DP 1243701, Jacana 
Lane, Doon Doon; Lot 3 DP 1243701, Jacana Lane, Doon Doon; Lot 4 DP 1243701, Lone Pine Road, Doon 
Doon; and Lot 2 DP 1257191, Doon Doon Road, Doon Doon, as exhibited. 

 

7.2 Lot 1 DP 709231 at 5 King Street, Murwillumbah (Sunnyside car park) 

Recommendation: 

It is appropriate that an Operational classification (interests changed) be applied to Lot 1 DP 709231 at 5 King 
Street, Murwillumbah (Sunnyside car park), as exhibited. 

 

7.3 Lot 3 DP 842350 at 104 Rosewood Avenue, Bogangar 

Recommendation: 

It is not appropriate that an Operational classification (interests changed) be applied to Lot 3 DP 842350 at 
104 Rosewood Avenue, Bogangar, as exhibited. Council should defer this site from the planning proposal. 

Council needs to comply with section 32 of the Local Government Act 1993 “Reclassification of land dedicated 
under sec 94 of the Environmental Planning and Assessment Act 1979” as this land was dedicated to Council 
pursuant to (then) section 94 of the Environmental Planning and Assessment Act 1979. 

Council also needs to comply with DPE Practice Note PN 16-001 in relation to the proper process to change 
land from Operational (interests not changed) to Operational (interests changed). 
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8 What Happens Next? 

Not later than four days after it has received this final report, Council is required under section 47G(3) of the 
Local Government Act 1993 to make a copy of this report available for inspection by the public at a location 
within the area of the Council. 
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Appendices 

 

Appendix A: Aerial images identifying the land parcels 

 

Appendix B: Deposited Plan 842350 
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APPENDIX A 

Aerial images identifying the land parcels 
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Image 1: Location of Lot 2 on DP 1243701, Clarrie Hall Dam
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Image 2: Location of Lot 3 on DP 1243701, Clarrie Hall Dam
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Image 3: Location of Lot 4 on DP 1243701, Clarrie Hall Dam
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Image 4: Location of Lot 2 on DP 1257191 at Clarrie Hall Dam
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Image 5: Aerial image of Lot 1 DP 709231 in Murwillumbah (the Sunnyside car park)
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Image 6: Aerial image of Lot 3 DP 842350, Public Reserve in Bogangar
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APPENDIX B 

Deposited Plan 842350 

 

 

 

  

Page 301 of 479



Page 302 of 479



Page 303 of 479



Page 304 of 479



 

 

MikeSvikisPlanning 
ABN 84638645183 

3 Gibingbell Close Ocean Shores 2483 

Mob: 0447 805 871 

Ph: (02) 6680 1003 

E: 

 

 

Page 305 of 479



 
TITLE: Burringbar Village Community Plan - Implementation Plan
  
Submitted 
By: Strategic Planning and Urban Design

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Growing – We want to work together to plan for the future so the Tweed grows and evolves in a 
sustainable way
Plan ahead so the Tweed is ready for the future.
4.1.2   Strategic Land-use Planning – Plan for sustainable development which balances economic, 
environmental and social considerations. Promote good design in the built environment.

 
ROLE:
LEADER - Council grows strong, transparent and visionary leadership promoting unity to make our Tweed 
community even better tomorrow than it is today.
  
 
EXECUTIVE SUMMARY
The Burringbar Community Association, in consultation with the local community and support from Council 
officers, has prepared the Burringbar Village Community Plan – Implementation Plan (IP).
 
The IP represents a significant milestone in recognition of the efforts of the local community and is now 
presented to Council for endorsement.
 
While the earlier Burringbar Village Community Plan was a document received and noted by Council, the 
IP is recommended for endorsement, which will formalise shared responsibility for the completion of 
priorities identified in the IP.
 
The IP contains 17 priorities which identify key outcomes and responsibilities for implementation.
 
Endorsement of the IP will come at a time when the village is about to undergo noticeable changes, with 
the imminent opening of the Rail Trail, and planning commenced on improvements to the Burringbar 
Memorial Reserve and Masterton Park.
 
The Burringbar Village Community Plan (BVCP), and the IP are evolving documents, which will require 
regular updating to reflect the findings of further studies and investigations and acknowledge achievement 
of identified outcomes.
 
The process for development of both the BVCP and IP has occurred outside of Council’s normal locality 
planning framework but has produced documents that will remain a key reference for any future local 
planning by the community and Council.
 
Development of the BVCP and IP have relied heavily on the efforts of the BCA and local community, with 
background support from Council officers.  While this has resulted in documents being finalised over a 
lengthier timeframe, it has not prevented the local community from undertaking a number of initiatives 
consistent with the intent of the IP.
 
Endorsement of the IP will in part acknowledge the efforts of the local community.
 
 
RECOMMENDATION:
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That:
 
1.      The Burringbar Village Community Plan – Implementation Plan be endorsed by Council, and
 
2.      Council acknowledges the efforts of the local community in development both the Burringbar 
Village Community Plan, and the associated Implementation Plan, and supports Council 
contributions to the implementation pending funding being secured.
 
 
ATTACHMENTS
1. Burringbar Village Community Plan - Implementation Plan - FINAL
 
 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 Endorsement of the IP will demonstrate the intent of commitments from Council, and require 
consideration alongside of policies, work plans and strategies of Council.

 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
Endorsement of the IP will formalise a commitment from Council to work in partnership with the 
local community to achieve the outcomes identified.
 
The majority of activities listed currently have no budget; as such, additional funding sources 
will need to be identified following endorsement of the plan, including but not limited to 
community funding, grant opportunities, sponsorships/partnerships, delivery through 
complementary projects and programs, and in-kind assistance.   This funding may take some 
time to confirm, and priorities for funding will need to be assessed against other Council 
projects and resource availability.

ii. Environmental (including climate change):
The IP requires protection of the see environment, improved access to public land, sustainable 
agriculture, protection of habitat for threatened vulnerable species, protection of riparian zones, 
water quality and adequate supply for agriculture and domestic use.

iii. Social:

 
The Burringbar community have demonstrated the ability to work together in development of 
the BVCP and IP, which will continue to provide a focus for the combined efforts of the local 
community.

 
c. Legal Considerations:

 Any identified joint responsibilities on Council as a result of endorsement of the IP should not 
obviate Council’s legal obligations.

 
d. Risk Considerations:

 The potential exists for the escalation of demands for involvement of Council and require 
redirection of resources already allocated to other project and programs.

 
e. Engagement/Communication:
 Collaborate - Working with the community to design and draft.
  
 
 
REPORT:
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At the 18 March 2021 Council Meeting, Council resolved to receive and note the Burringbar Village 
Community Plan, and to prepare an implementation plan to be reported back to Council.
 
Since that time the community, led by the Burringbar Community Association (BCA) has undertaken a 
number of initiatives that have resulted in the development of the Burringbar Village Community Plan – 
Implementation Plan (the IP), which is the subject of this report.
 
This report:
 

• Summarises the Plan, and
• Recommends that Council endorses the IP.

 
As a community which has worked together over a number of years developing local initiatives including 
the Burringbar Village Community Plan (BVCP), endorsement of the IP by Council will represent a 
significant milestone for the achievements of the local community.
 
The IP (attached to this report) has been derived from the BVCP and provides a listing of 17 priorities 
identified by the local community.
 
Priorities are listed under the five Key Themes of:
 

• Heritage, Culture and Community.
• Land Use Planning.
• Natural Resource Management.
• Economic and Social Well-Being, and
• Infrastructure and Movement.

 
While the community has undertaken, and continues to pursue specific initiatives, until such time as the IP 
is endorsed by Council, there is no recognition of commitment from Council to support implementation.
 
Notwithstanding this, Council officers have provided input into a number of local initiatives, and with the 
recent completion of the Rail Trail Development and Embellishment Plan, pending opening of the Rail 
Trail, and commencement of planning for the upgrade of the Burringbar Memorial Reserve and Masterton 
Park, coordination of these projects with the IP is now happening.
 
Development of the BVCP and IP have occurred outside of Council’s normal locality planning process, 
albeit with ‘behind-the-scenes’ support from Council officers.  As such, documents developed by the 
community provide a valuable insight into what the local community sees as important and will remain a 
useful resource should further local planning be undertaken by the community or Council.
 
Initiatives
 
For each priority, the IP lists the Community aims (from the BVCP), comments from Council and the BCA, 
responsibility, and indicative timeframe.  Priorities, key themes, and initiatives include:
 

• Acknowledgement of Indigenous identity and stories.
• Better understanding of local history and rural identity.
• Development of Unique culture profile and identity.
• Options to prepare and build disaster resilience for the local community.
• Urban renewal of the village centre, street scape and public open space.
• Options for use of public land within the Burringbar valley.
• Urban growth to be sustainable and consider a mix of housing options, including aged care.
• Support diversity of all life forms that do not compromise the natural environment
• Ongoing and sustainable agricultural activities.
• Preservation of seen landscapes.
• Attract and support a mix of retail and home-based businesses
• Attract visitors as a support for the local economy and enhanced liveability for residents.
• Installation of traffic management and calming measures particularly in the village centre and along 

Tweed Valley Way.
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• Pedestrian and shared use pathways are built to Austroads standards for safety and appropriately 
maintained.

• New village entry signage is welcoming and depicts the unique village identity.
• Improvements to speed zone signs and wayfinding.
• Improved access to village services & open spaces for mobility challenged residents and for young 

families.
 
Full details can be found in the attached Implementation Plan.
 
Implementation
 
While the concept of community-led development of landuse plans is supported and has been encouraged 
as a means of facilitating development of local plans which otherwise may not be a priority within the 
limited resourcing capabilities of Council, the potential exists to escalate expectations of the community 
and increase demands on Council.
 
The majority of activities listed in the IP currently have no budget; however, the local community has been 
diligent in securing external funding on a number of occasions, which has allowed development of 
initiatives consistent with the intent of the BVCP and IP.
 
As such, for a number of priorities identified in the IP, additional funding sources will need to be identified 
following endorsement of the plan, including but not limited to community funding, grant opportunities, 
sponsorships/partnerships, delivery through complementary projects and programs, and in-kind 
assistance.   This funding may not be immediately available, and priorities for funding will need to be 
assessed against other Council projects and resource availability.
 
 
OPTIONS:
Option 1
 
1.      The Burringbar Village Community Plan – Implementation Plan be endorsed by Council, and
 
2.      That Council acknowledges the efforts of the local community in development both the Burringbar 
Village Community Plan, and the associated Implementation Plan, and supports Council contributions to 
the implementation pending funding being secured.
 
Option 2
 
That the matter be deferred for a Councillor Workshop.
 
Option 1 is recommended.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
Council Meeting – 4 February 2021
 
Title: Burringbar Community Plan
 
Resolved that Council:
 
1.      Receives and notes the attached Burringbar Village Community Plan;
 
2.      Commences a process to provide a detailed response to the Burringbar Community Association (the 
Association);
 
3.      Consults with the Association on how actions in this Plan can be considered for future prioritisation in 
Council's planning and budget; and
 
4.      The officers bring back a further report to the March Council Meeting which identifies opportunities 
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within current budget and planning programs to advance some of the Burringbar Community Village Plan 
actions in the shorter term.
 
Council Meeting – 18 March 2021
 
Title: Burringbar Village Community Plan
 
Resolved that Council:
 
1.      Receives and notes this report; and
 
2.      In consultation with the Burringbar Village Community Association and local community prepare an 
implementation plan for further reporting to Council.
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Burringbar Village Community Plan 2020-2035

Burringbar Village Community Plan – Implementation Plan

Background
1. On 4 February 2021 the Burringbar Village Community Plan (the Plan) was received and noted by Council.

2. The Plan was prepared by the local community led by the Burringbar Community Association, with ‘background’ support from Council’s Strategic Planning and 
Urban Design Unit, and Communications team.

3. Council’s February resolutions required further consideration of the Plan and actions that could be prioritised in Council’s planning and budget.

4. On 18 March 2021 a subsequent report was presented to Council who resolved to prepare an implementation plan in consultation with the Burringbar Community 
Association (BCA).

Introduction
5. The following Implementation Plan responds to the 17 priorities listed in the Plan, which, once endorsed by Council will represent a joint commitment of the 

Burringbar Community Association and Tweed Shire Council.

6. Priorities are listed under the five Key Themes of:
• Heritage, Culture and Community.
• Land Use Planning.
• Natural Resource Management.
• Economic and Social Well-being, and
• Infrastructure and Movement.

7. Priorities as identified under each of the Key Themes in the Plan were not ranked; and as such it cannot be assumed that Priority 1 in the table below is the highest 
priority; however, Appendix 3 of the Plan lists specific issues and key focus areas.

8. The Plan and its implementation will continue to evolve as further studies and planning are completed, providing opportunities in addition to those listed below.

Acronyms and Abbreviations
BCA – Burringbar Community Association NCRP – North Coast Regional Plan 2036, and its iterations

OSS – Tweed Open Space Strategy RLS – Tweed Rural Land Strategy 2020-2036

TSC – Tweed Shire Council RU1 – Primary Production zone (Tweed Local Environmental Plan 2014)

TBLALC – Tweed Byron Local Aboriginal Land Council RU2 - Rural Landscape zone (Tweed Local Environmental Plan 2014)

The Park – Burringbar Memorial Reserve and Masterton Park The Plan – Burringbar Village Community Plan 2020 - 2035

DPE – Department of Planning and Environment RT – Rail Trail

GMHS – Tweed Shire Growth Management and Housing Strategy SLP – Tweed Scenic Landscape Policy
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1 - Heritage, Culture & Community

From the Burringbar Village Community Plan

Priority Community Aims
From Council From BCA Responsibility Indicative 

Timeframe

1 Acknowledg
e Indigenous 
identity & 
stories

The First Peoples occupation of 
Australia to be acknowledged with 
the traditional Aboriginal stories of 
Burringbar depicted in 
consultation with TBLALC.  This 
will include engagement on all 
significant matters concerning 
Aboriginal aims, knowledge, 
culture and heritage

Council’s Community Development Officer – 
Aboriginal has responsibility for developing 
Council’s Aboriginal strategy and plans.

It is proposed that a meeting of Council 
officers with the BCA be arranged to discuss 
opportunities to work with the TBLALC to 
develop an approach to integration of 
Aboriginal cultural heritage into the 
Burringbar Village Community Plan (the 
Plan), and design of the Burringbar Memorial 
Reserve and Masterton Park (the Park).

BCA is eager to engage with 
Council’s Community Development 
Officer - Aboriginal and TBLALC. 

A short summary of history is held by 
BCA, comprising initial research 
collated during preparation for the 
Plan.

TSC to initiate meeting 
with relevant officers.

Through the Aboriginal 
Advisory Committee, 
Council has commenced 
discussions with the local 
community which will be 
ongoing.

BCA to provide all known 
history prior to the 
meeting.

Ongoing

2 Local history 
& rural 
identity

Engage with the Tweed Regional 
Museum for fact-based advice to 
inform any public infrastructure 
relating to our rural heritage.  All 
public space projects have a plan 
for ongoing maintenance.

Where possible and appropriate, advice 
provided to Council will be considered in the 
design of the Park and other public spaces.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified preservation of heritage 
aspects – village centre streetscape in its top 
5 priorities.

BCA received funding from Heritage 
NSW to develop a series of 
interpretive panels. The panels would 
depict the history and evolution of the 
village, and it is proposed that they 
would be installed as a heritage trail 
in association with the Park concept 
plan and Rail Trail Development and 
Embellishment plans.

BCA to liaise with the 
museum to acquire 
relevant information.

TSC to incorporate 
findings provided by BCA 
where possible as part of 
the concept plan for the 
Park.

Liaison 
between 
BCA and 
Museum 
Ongoing

Park plan 
2022-2023

3 Unique 
culture 
profile & 
identity 

Develop a cultural profile and 
unique identity for Burringbar such 
that any future public space 
projects can be depicted within a 
consistent style guide and theme.  
This will distinguish Burringbar 
from other rural villages and make 
it unique.  Work with TBLALC to 
develop guidelines for Aboriginal 
Heritage if appropriate.

The DPE has prepared local character 
guidelines which the local community can 
work with to define the ‘look and feel’ of the 
village through the preparation of a local 
character statement.  Visit:

https://www.planning.nsw.gov.au/Policy-and-
Legislation/Local-character/Local-character-
and-place-guideline

A draft ‘character statement’ was prepared 
by the BCA and considered by Council.

While informative in identifying key elements 
of the local area, a more detailed character 
statement for the main road which would be 
used a tool to assist in assessment of 

Community meetings were held on 
Saturday 12 and Tuesday February 
2022, The meetings assisted in 
finalising this work in March 2022. 
Meeting flyers and posters distributed 
in January 2022.

Preliminary information about the 
development of a Character 
Statement for Burringbar was 
circulated to BCA members and the 
wider community in November 2021.

BCA to consider obtaining funding to 
undertake the preparation of 
Streetscape Plan in 2022-23 that 

BCA to commence 
process of defining local 
character and a character 
statement using DPIE 
guidelines.

Feedback on the 
community’s ‘character 
statement’ has been 
provided to the BCA.

Option for BCA to seek 
funding and engage a 
consultant to prepare a 
built form character 
statement that would 
assist in assessment of 

Character 
Statement

2022 – 
2023 
pending 
funding
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applications for development would be 
beneficial in identifying the existing and 
establish the deaired future character.

The Plan (Appendix 3 Survey and Workshop 
Analysis) provides a range of matters that 
could be considered when developing DA 
guidelines which might incorporate 
considerations such as use, design, 
materials, facades, building heights and lot 
sizes in its top 5 priorities.

Matters relating to Aboriginal heritage have 
been addressed in Priority 1.

would complement the Character 
Statement.

development applications 
for the main street.

4 Intergenerati
onal equity 
and 
community 
values

Preserve our built and natural 
environment to ensure future 
generations have the same or 
greater quality of life that we have 
enjoyed.  Local businesses, 
community groups and 
emergency services all working 
together to foster cooperation and 
positive outcomes in preparing 
and responding to natural 
disasters.  Building community 
capacity and assets towards self-
reliance and resilience.

Council’s Community and Cultural Services 
Unit currently supports the region’s 
communities with Community Development 
Officers for Youth and Families and Ageing 
and Disability.

TSC to consult further on the action 
proposed by BCA, and work with the BCA to 
ensure that the local community is ready and 
resilient to respond to any potential 
disasters.

TSC appointed a Community Disaster 
Resilience Officer, who be available to assist 
with community engagement and building 
local disaster resilience, including with the 
BCA.

TSC is finalising a Bushfire Resilience 
project to assist local communities upskill 
and be prepared for future bushfire events.

BCA will work with TSC Community 
Resilience Officer to build upon the 
work already undertaken to expand 
resilience groups in Burringbar.

TSC to ensure that the Burringbar 
Community is connected to Council’s 
actions in this area of activity.

TSC & BCA will 
investigate options to 
prepare and build 
disaster resilience for the 
local community.

2022-2023
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2 - Land Use Planning

From the Burringbar Village Community Plan

Priority Community Aims
Comment from Council Response from BCA Responsibility Indicative 

Timeframe

5 Urban 
renewal

Public open spaces are well 
planned, well maintained and 
accessible to everyone.  Village 
Centre Masterplan to be 
completed in 2021, including 
scope for street scape 
enhancements confirming with 
heritage aspects.  Locality Plan 
for Burringbar to be considered 
in 2022 to deliver on the actions 
of Council’s Open Space and 
Rural Villages Strategies.  
Infrastructure benefits derived 
from the Rail Trail project and 
any other future urban renewal 
project must meet community 
needs and environmental aims

The Plan, and Council’s Open Space Strategy 
identifies the intention to “develop a concept 
plan for the upgrade of Burringbar Memorial 
Reserve and Masterton Park.  Work has 
commenced on development of this plan.

The final Burringbar Village Community Plan 
will be the result of a diverse mix of studies and 
plans including development of the Rail Trail 
masterplan and embellishment plan, local 
character statement, traffic management 
improvements, revegetation, and the Park as 
the central link for all associated work.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified urban renewal of the village 
centre, street scape and public open space 
(Masterplan) open space in its top 5 priorities.

BCA has funding for concept design 
which will include options for the 
upgrade of the Park including a 
children’s playground, history panel 
walkway and landscaping.

BCA would like to progress this 
work in early 2022, however will 
need copies of the survey plans of 
the park to pass onto a landscape 
architect. 

Draft local character statement to be 
finalised by BCA in March 2022. 

RT to complete 
Construction Plan – 
Tweed Section and 
Draft Option 
Construction Works 
Plan.

TSC to prepare the 
improvement plan for 
the Park mid-2022.

BCA to prepare draft 
local character 
statement.

RT optional 
improvements 
plan

2022

Park 
improvement 
plan

2022-2023

6 Public space 
opportunities

Consideration of other areas of 
public land within the Burringbar 
valley for community use, with a 
staged plan to activate these 
areas in alignment with 
Council’s Open Space Strategy.  
Consideration of new road and 
pathway options connecting to 
the village centre for alternative 
access to services.

The location, ownership, management, and use 
of public land is complex and diverse; however, 
there may be opportunities pending further 
investigation.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified urban renewal – village 
centre, and masterplan, open space in its top 5 
priorities.

BCA will commit to supporting any 
advancement or activation of public 
land for public use including 
Landcare sites and 
riparian/waterway restoration 
projects.

The BCA’s Burringbar Village 
Connections Plan, 2022 provides 
aspirational ideas on how 
connections between residential 
areas within the Village could be 
created to maximise the Rail Trail 
as a connector, improve road safety 
through use of the Tweed Valley 
Way underpass and improve 
passive transport opportunities.

TSC to prepare map of 
public land within the 
Burringbar locality.

Maps of public land 
throughout the village 
footprint and rural 
areas are yet to be 
provided to BCA.

Public Land 
Map

2022

7 Affordable 
housing

Future growth to be managed 
effectively with consideration 
given to a mix of housing 

Council is committed to the outcomes of the 
NSW Government Housing Diversity State 

BCA is willing to provide 
representation on any working 
groups that deliver on the proposed 

TSC to prepare a 
Growth Management 
and Housing Strategy 

GMHS

2024
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options, including aged care 
accommodation.  Any growth 
should be considered with 
urban and rural land holdings

Environmental Planning Policy (Housing 
Diversity SEPP) currently under development.

During preparation of the Rural Villages 
Strategy the Burringbar community expressed 
support for an expansion of the village.

Council is in the process of preparing a Growth 
Management and Housing Strategy (GMHS) 
which will provide insight into opportunities to 
provide additional housing in rural locations, 
including the villages.

Council is scheduled to prepare an Affordable 
Housing Strategy that will complement the 
GMHS.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified priority matters for the 
community, including urban renewal of the 
village centre.

Growth Management and Housing 
Strategy.

(GMHS) which will 
provide opportunities 
for broad community 
input.

TSC is in the process 
of procuring 
consultants to prepare 
an Affordable Housing 
Strategy (AHS).

Work has commenced 
on preparation of the 
GMHS.

AHS

2023

3 - Natural Resource Management

From the Burringbar Village Community Plan

Priority Community Aims
Comment from Council Response from BCA Responsibility Indicative 

Timeframe

8 Biodiversity 
values

Actively support diversity of all 
life forms in Burringbar.  
Development must not 
compromise the natural 
environment, diminish habitat or 
threaten vulnerable species of 
native flora and fauna.  Native 
plantings will take priority over 
introduced species.  Waterways 
including ground water – sustain 
life, therefore attention must be 
given to ensure the protection of 
riparian zones, water quality and 
adequate supply for agriculture 
and domestic use

Council’s Sustainability and Environment Unit 
will continue to comment on specific proposals 
to ensure they are in agreement with stated 
community aims for biodiversity values.

Preparation of the Construction Plan – Tweed 
Section and Draft Option Construction Works 
Plan, the local character statement, and 
ongoing augmentation of native vegetation 
establishment in and adjoining the village will 
be integrated into a plan for the improvement 
of the Park.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified waterway preservation, 
preservation of the natural environment, weed 
management, and biodiversity and 
environmental preservation in its top 5 
priorities.

BCA will continue to support the 
aims of the local Landcare group 
and aims to commence a series of 
community workshops to educate 
residents about weed management, 
regenerative farming, native bush 
regeneration, rainwater harvesting 
and water quality improvement. 

TSC and BCA to 
finalise reports and 
studies that will inform 
preparation of the Park 
improvement plan in 
2022.

Ongoing
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9 Sustainable 
agriculture

Agricultural activities will remain 
a feature of the valley with 
encouragement towards more 
sustainable land management 
practices, appropriate attention 
to land use conflicts, home 
gardens, community gardens 
and principals of permaculture.  
Support local producers and 
educate residents on the 
benefits of localisation.

The Sustainable Agriculture Program of 
Council works to support the Tweed 
community in improving agricultural practices.

Agriculture is a key component of the 
character of the village and hinterland.  Any 
future expansion of the village for non-
agricultural purposes will be considered in 
accordance with the need to protect 
agricultural land and avoid landuse conflicts.

Preparation of the Growth Management and 
Housing Strategy will investigate the range of 
housing opportunities in rural areas and 
consider the potential for conflicts between 
housing and protection of agricultural land.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified education – sustainable 
agriculture/food security in its top 5 priorities.

BCA will continue to promote and 
support local food producers and 
encourage residents to be pro-
active in establishing their own 
edible gardens and making a 
contribution when community 
gardens are established.

TSC to provide advice on public 
land where community gardens 
might be established; relates to item 
6 above.

TSC to continue 
implementation of the 
Sustainable Agriculture 
Strategy and finalise 
the Growth 
Management and 
Housing Strategy.

Ongoing

10 Seen 
landscapes

People live and visit Burringbar 
for the idyllic natural 
surroundings of the ranges and 
lush pastures.  Through 
responsible private and public 
land management we will 
preserve seen landscapes for 
future generations and actively 
participate in conversations 
about improving access to public 
open spaces in nearby National 
Parks

The Tweed Scenic Landscape Policy (SLS) 
when finalised will be a valuable tool in the 
assessment of potential impacts of 
development throughout the Tweed.

A range of opportunities exist beyond the 
boundary of the village to support local 
business and rural enterprises.  The potential 
benefits of the Rail Trail and National Parks 
and Wildlife Service initiatives to provide trails 
linking key destinations provide opportunities 
to develop a whole-of-catchment tourism 
experience.

The trails are only the starting point; to 
optimise benefits of this infrastructure the local 
community will need to prepare a plan to build 
on these initiatives; which identifies places to 
see; opportunities for rural tourism and value-
adding of local produce and experiences.

The Scenic Landscape Policy (SLP) will create 
a greater awareness of the importance of the 
seen landscape and play a key role in 
protection of the scenic landscape.

With the expected transition from the 
construction to operational phase of the Rail 

BCA believes that seen landscapes 
is a primary responsibility of 
Council.

BCA are willing to engage with the 
appropriate authorities to identify 
opportunities, but this can only 
occur when the Tweed Scenic 
Landscape Policy is finalised.

BCA can continue to consult with 
the community to identify 
opportunities to make connections, 
e.g., there is already a direct link 
from Burringbar to the Mooball 
National Park via Cudgera Creek 
Road; however, there is no road 
crossing on Tweed Valley Way for 
pedestrians or a footpath 
connecting the Village and 
Burringbar North. 

These challenges cannot be met by 
a community association and should 
be led by Council through the 
establishment of an Integrated 
Trails Section 355 Committee, to 

TSC to finalise the 
Scenic Landscape 
Policy.

BCA to investigate 
opportunities to 
integrate the hinterland 
and village through 
establishment of 
interconnected trails.

BCA to investigate 
opportunities to 
develop a network of 
trails within the 
Burringbar catchment 
which provide 
opportunities to 
experience Burringbar’s 
rural hinterland.

With endorsement of 
this Implementation 
Plan, Council will signal 
its intent to work with 
the local community on 
initiatives consistent 

SLS

2022

Draft trails 
network plan 
BCA 2022

National 
Park trail 
connection 
options

2023
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Trail in early 2023, further consideration will be 
given to this priority once the trail is 
operational.

include members from other rural 
communities; whereby grant funding 
could be obtained to build the 
missing links and install the 
appropriate infrastructure required 
for recreation trails throughout the 
Tweed Shire, but in particular, from 
Burringbar Village into the Mooball 
National Park.

There are challenges with paper 
roads and private land holdings on 
the western side of the village 
leading into Mount Jerusalem 
National Park- however, if able to be 
activated, these links would be of 
great interest for future tourism 
opportunities and local residents’ 
health and wellbeing.

with this plan which 
does not require the 
establishment of a 
formal committee.

A footpath connection 
from Tweed Valley Way 
to Broadway has been 
funded and will be 
constructed 2022/2023 
financial year.

4 - Economic and Social Well-being

From the Burringbar Village Community Plan

Priority Community Aims
Comment from Council Response from BCA Responsibility Indicative 

Timeframe

11 Sustainable 
growth

Deliver a diverse economy in 
respect of natural resource 
management aims and the 
required essential infrastructure to 
support any population expansion 
with the village, nearby villages 
and surrounding areas.  Focus on 
building a safe and connected 
community before any further 
expansion.

Refer to comments to actions above.

Expansion of the village ‘urban’ footprint will 
be considered during preparation of the 
GMHS

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified connected community – 
footpaths, parking and traffic management in 
its top 5 priorities.

The priority project-Community 
Connections, listed in the Community 
Plan details a series of items that 
would better connect the village 
residents with footpaths and traffic 
management improvements.

TSC and BCA as 
identified in actions 
above.

GMHS 
2023-2024

12 Business 
support and 
opportunities

Continue to attract and support a 
mix of retail and home-based 
businesses by shopping locally 
and creating opportunities to sell 
or swap produce and services.  
Consideration of emerging 
opportunities for short stay 

With planning for the Rail Trail, the Park, and 
other initiatives starting to come together, 
maximising the benefits that these 
opportunities will bring to the local 
community need detailed consideration, and 
a clear understanding of pathways to support 
the local community.

BCA would be available to assist 
Council’s Economic Development 
Officer to facilitate a local business 
forum in Burringbar during 2022, as a 
starting point to develop the local 
business action plan.

TSC and BCA to meet to 
discuss opportunities to 
benefit from 
establishment of the Rail 
Trail and other initiatives 
currently under way.

2023-2024
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accommodation within land use 
planning constraints.

It is proposed that the BCA, in consultation 
with Council officers, prepare a community 
driven action plan to support local 
businesses.

Destination North Coast is undertaking and 
audit of tourism products and 
experiences that currently exist in and 
along the rail corridor.

The findings will be used to inform Rail 
Trail Product & Experience Development 
Workshops and Mentoring.

An initial workshop was held in December 
2021 which provided support tourism 
businesses with becoming ‘Rail Trail ready’ 
and an opportunity to brainstorm and 
develop new rail trail focused product ideas 
and concepts.

Go to: Northern Rivers Rail Trail Project – 
Destination North Coast (dncnsw.com)

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified tourism, and local 
business growth in its top 5 priorities.

TSC to investigate 
opportunities to build 
upon the findings of 
Destination North Coast 
audit and workshops as 
they might apply to all 
rural villages.

13 Tourism 
opportunities

The unique cultural profile of 
Burringbar coupled with urban 
renewal projects will attract 
visitors towards positive outcomes 
for the local economy and 
enhanced liveability for residents.  
Collaborate on projects with other 
rural villages and local businesses 
that deliver direct benefits to the 
local economy and well-being of 
residents.

Response to this action is addressed, in part, 
in response to actions listed above.

This plan is seen as a model/template for 
development of other rural village plans, and 
a means of supporting initiatives across rural 
Tweed.

The outcome of this item will be achieved 
through implementation of items listed in this 
Implementation Plan.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified tourism, and tourist 
accommodation – short stay campgrounds, 
cabins, farm stays in its top 5 priorities.

The impact of tourism on the Village 
especially following opening of the 
Rail Trail, should be monitored.  Both 
the streetscape plan and 
Improvement Plan for the Park should 
provide a tourism impact assessment.

BCA to consider hosting 
workshops/economic forums at some 
stage.

Relates to item 3 above.

TSC to work with the 
BCA to develop the 
scope for a streetscape 
plan.

5 - Infrastructure and Movement

From the Burringbar Village Community Plan Comment from Council Response from BCA Responsibility Indicative 
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Priority Community Aims Timeframe

14 Roads and 
traffic 
management

The community desires consistent 
speed limits in the residential 
areas of the village, with a strong 
desire for the installation of traffic 
management and calming 
measures particularly in the 
village centre and along Tweed 
Valley Way.  Road and roadside 
maintenance by Council is on 
budget so that our public roads 
and pathways are safe for all 
users. New road infrastructure 
and formalised parking areas to 
meet future demand to be 
considered in the Village Centre 
Masterplan during 2021/22.

Transport for NSW control all speed limits in 
the State and recently confirmed that the 
speed limit on Tweed Valley Way through 
Burringbar is appropriate.

Council through the Local Traffic Committee 
is reviewing design options to improve safety 
and encourage safer speeds through 
Broadway.

Vehicle activated speed signs are being 
installed along Tweed Valley Way between 
Crabbes Creek and Burringbar to encourage 
greater compliance with the existing speed 
limits.  These speed signs will be installed as 
part of a Black Spot project on Tweed Valley 
Way.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified shared user trails for 
walking, cycling, horse riding, road crossings, 
speeding, signage – directional, speed limits, 
parking in the village centre, and road 
maintenance and improvements in its top 5 
priorities.

As a potential initiative, a street landscaping 
plan could be prepared which incorporates 
streetscape features that would both beautify 
and impact traffic speeds.

Proposed streetscape plan could 
provide solutions to address 
potential traffic and parking issues 
within the village centre. 

Traffic management and roadway 
infrastructure renewal is the 
responsibly of TfNSW and TSC.

TSC has requested that 
TfNSW consider the 
installation of a High 
Pedestrian Activity Zone 
(40km/h) in Broadway.  If 
supported funding may 
then be available to 
implement associated 
traffic calming and 
treatments to identify the 
Zone.

TSC to work with the BCA 
to develop the scope for a 
streetscape plan.

Streetscape 
Plan

Pending 
funding

15 Connectivity Pedestrian and shared use 
pathways are built to Austroads 
standards for safety and 
appropriately maintained by 
Council or other funding sources 
to ensure residents can move 
about the village without such 
heavy reliance on motor vehicles.  
Local connections to the Rail Trail 
to be considered for community 
benefit. 

A Bike and Pedestrian Plan is being 
developed by Council which will identify a 
path network for walking and cycling network 
in the Tweed, and will take community 
feedback on improvements, missing links, 
and behavioural issues relating to the 
existing and proposed network which will 
include rural villages such as Burringbar.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified connected community – 
footpaths, parking and traffic movements in 
its top 5 priorities.

BCA is eagerly awaiting the release 
of the Rail Trail Masterplan and 
Embellishment Plan to confirm local 
linkages for local use around the 
Village to increase passive transport 
and reduce the use of motor 
vehicles.

The Rail Trail plan identifying 
optional enhancement opportunities 
is now available to be considered in 
development of the Park 
improvement plan and broader 

TSC to finalise the Bike 
and Pedestrian Plan.  
Currently being developed 
by external consultants 
and expected to be 
completed by the end of 
2022.

Bike and 
Pedestrian 
Plan 

2022
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implications for the Burringbar 
Village Community Plan.

16 Signage New village entry signage is 
welcoming and depicts the unique 
village identity. Improvements to 
speed zone signs and wayfinding 
will assist residents and visitors to 
move more freely around the 
village.  Signage enhancements 
to be considered by Council 
during 2021/22, with alternative 
funding sources sought by the 
community if required.

Council has previously endorsed standard 
Village entry signs for the Shire.

Officers remain available to provide advice to 
the community on wayfinding signage within 
the road reserve or Council-owned land.

The Plan (Appendix 3 Survey and Workshop 
Analysis) identified signage – directional, 
speed limits, history and culture in its top 5 
priorities.

BCA believe this action to be more 
aligned with Council’s Bike and 
Pedestrian Plan. 

BCA could consider procuring grant 
funding for a village street scape 
plan to encompass standardisation 
of wayfinding signs and more 
strategic locations of village entry 
signs.

See comments on Bike 
and Pedestrian Plan 
above.

DIAP 

2023

17 Lighting and 
mobility 

Improved access to village 
services & open spaces for 
mobility challenged residents and 
for young families with multiple 
children to be considered in the 
Village Centre Masterplan during 
2021/22.  This will require 
inclusion of dedicated parking 
spaces and lighting in specified 
high use areas such as the 
School of Arts Hall.  Memorial 
Reserve and Masterson Park, 
connecting through to the Sports 
Club and Primary School.

Transport for NSW is preparing a Movement 
and Place Plan for the entire Shire which will 
include the rural villages.

Opportunities to have the Plan include 
consideration of street-scaping and transport 
concerns of the community will be 
investigated.

BCA believe this action to be also 
aligned with Council’s Disability 
Inclusion Action Plan. BCA is 
eagerly awaiting the release of the 
TfNSW – Tweed Shire Movement 
and Place Plan with the expectation 
that Burringbar will feature given the 
predicted impacts of additional 
visitation of Tweed residents and 
tourists from outside of the Shire; to 
the Village once the Rail Trail 
project is completed in 2023.

TSC has applied for 
funding to upgrade the 
existing gravel section of 
footpath between 
Greenvale Court and the 
Village. 

Council is reviewing its 
Disability Inclusion Action 
Plan (DIAP); a community 
survey was conducted in 
early 2022, and the plan is 
due for completion in late 
2023

Public spaces and places, 
and improvements 
undertaken by Council will 
consider accessibility 
requirements, consistent 
with the Disability 
Inclusion Access Plan..

Pending 
funding
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TITLE: Application under Section 82 of the Local Government Act 1993, 

manufactured home estate (to build on site) at Lot 11 DP 1254208 
No. 32 Fraser Drive, Tweed Heads South

  
Submitted 
By: Building and Environmental Health

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Living - We want to be safe at home and in the community
Make sure the places we live, work and visit are safe to protect our quality of life.
2.3.6   Environmental Health - To support public health and environmental safety through education, 
inspection and enforcement of government rules and regulation.

 
ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
This is the fourth Council report regarding applications under Section 82 of the Local Government Act 1993 
to construct manufactured homes on the site (as opposed to the structures being brought into the site on a 
truck) at 32 Fraser Drive, Tweed Heads South.

The first report was considered at Council’s meeting of 15 July 2021. The subsequent resolution is 
included as Attachment 1.

The second report was considered at Council’s Planning Committee meeting of 5 August 2021. The 
subsequent resolution is included as Attachment 2.

The third report was considered at Council’s Planning Committee Meeting of 5 May 2022 (included as 
Attachment 3), where Council RESOLVED that:

"In respect to land described as Lot 11 DP 1254208, 30 Fraser Drive, Tweed Heads South informs the 
applicant that sites 39, 40 and 85 to 96 are not supported to be built on site as per resolution of 5 
August 2021, and on completion of civil works, Council issues the Section 68 Approval to Operate and 
includes a condition excluding sites 39, 40 and 85 to 96 from being built on site."

 
Council officers have been working with the applicant regarding a number of matters associated with the 
site and development of it.

Current application under Section 82 to build on site, 27 October 2022

The current application under Section 82 to build on site, dated 27 October 2022, is included as 
Attachment 4. It now proposes to build the structures for sites 39, 40 and 85-96 away from sensitive 
receivers on the southern part of the site. The application the proposes to crane the completed structures 
to sites 39, 40 and 85- 96. 

The application outlines reasons why, in the applicant’s opinion, on site construction of manufactured 
homes will result in better outcomes.

In the three previous Council reports regarding this matter, concerns regarding amenity impacts, most 
notably noise, on sensitive receivers to the north of sites 39, 40 and 85 to 96 was identified as a key 
consideration.
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Council Assessment Conclusions

The additional information provided regarding on site and off site construction is not disputed. Challenges 
regarding off site construction of current proposed manufactured homes is noted.

The current application under Section 82 is considered to have addressed amenity impacts at the property 
immediately to the north of sites 39, 40 and 85 to 96 (122 Dry Dock Road, Tweed Heads South, ‘The 
Palms Village Caravan Park’). Since the first application under Section 82, and the first Council report, the 
Palms Village Caravan Park has been considered to be the most affected by on-site construction activities.

The proposal to construct manufactured homes in the southern part of the property, and use a crane to 
move them across to sites 39, 40 and 85 to 96, is considered to result in typical, reasonable construction 
impacts on other properties.

In the event Council is supportive of the current application, concurrence will have to be sought from the 
Departmental Chief Executive of the Department of Planning, Industry and Environment, in accordance 
with Section 82(3) of the Local Government Act 1993.
 
 
RECOMMENDATION:
That Council, in respect to land described as Lot 11 DP 1254208, 32 Fraser Drive, Tweed Heads 
South informs the applicant that sites 39, 40 and 85 to 96 are supported to be built on the property 
as per the current application under Section 82 to build on site, dated 27 October 2021, prepared by 
RPS Group.
 
 
ATTACHMENTS
1. Council resolution dated 15 July 2021
2. Council resolution dated 5 August 2021
3. Council report dated 5 May 2022
4. Application under Section 82 dated 27 October 2022
 
 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and 
Moveable Dwellings) Regulation 2021.

 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
The subject application has no impact on the budget.

ii. Environmental (including climate change):
Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and 
Moveable Dwellings) Regulation 2021 applies to regulation of manufactured homes estates. 

iii. Social:
 Occupants of a nearby caravan park may be subjected to amenity impacts.
 
c. Legal Considerations:
 The relevant legislation sets out various Appeal options.
 
d. Risk Considerations:
 Occupants of a nearby caravan park may be subjected to amenity impacts.
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e. Engagement/Communication:
 The subject application has not required public notification.
  
 
 
REPORT:
An application under Section 82 of the Local Government Act 1993 has been received from RPS Group. 
This is the fourth application received regarding this matter (referred to as the ‘current application’). The 
applicant seeks to build manufactured homes on all sites within the Manufacture Home Estate (MHE). This 
amended 82 application seeks to build the structures for sites 39, 40 and 85-96 away from sensitive 
receivers on the southern part of the site. The application the proposes to crane the completed structures 
to sites 39, 40 and 85- 96. 

The applicant has lodged the objection application for the Manufactured Home Estate (DA17/0358.01) at 
32 Fraser Drive, Tweed Heads South.
 
Section 82 states:
 
82   Objections to application of regulations and local policies
 
(1)  An applicant for an approval may lodge with the council an objection —
 

(a)  that the regulations or a local policy adopted under Part 3 by the council relating to the activity for 
which approval is sought do not make appropriate provision with respect to that activity, or
(b)  that compliance with any provision of those regulations or such a policy is unreasonable or 
unnecessary in the particular circumstances of the case.

 
(2)  The applicant must specify the grounds of the objection.
 
(3)  If the objection relates to the regulations and the council is satisfied that the objection is well founded, it 
may, with the concurrence of the Departmental Chief Executive, in determining the application, direct that 
—
 

(a)  such provisions of any regulation relating to that activity as are specified in the direction —
 

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

 
in respect of the carrying out of that activity, or
 

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,
 
or give directions under both paragraphs (a) and (b).
 
(3A)  If the objection relates to a local policy adopted under Part 3 by the council and the council is satisfied 
that the objection is well founded, it may, in determining the application, direct that—
 

(a)  such provisions of any local policy relating to that activity as are specified in the direction—
 

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

 
in respect of the carrying out of that activity, or

 
(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

 
or give directions under both paragraphs (a) and (b) and the council must give the reasons for its direction 
or directions.
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(3B)  An objection is well founded for the purposes of subsection (3A) only if the council is satisfied that no 
person or the public interest will be adversely affected by the variation and that any variation is consistent 
with the principles of ecologically sustainable development.
 
(4)  Any direction given by the council under subsection (3) or (3A), if the council’s approval to the 
application concerned is granted, has effect according to its tenor and, in the case of a direction referred to 
in subsection (3)(a)(ii) or (b) or subsection (3A)(a)(ii) or (b), is a condition of that approval.
 
The application objects to application of the Local Government (Manufactured Home Estates, Caravan 
Parks, Camping Grounds and Moveable Dwellings) Regulation 2021 Clause 41(1) which requires that:

‘A manufactured home must not be installed on a dwelling site unless each major section of the 
manufactured home is –
(a) constructed and assembled at a place of manufacture outside the manufactured home estate, and
(b) transported to the manufactured home estate from the place.’

 
Further, Clause 36(1)(b) of the Regulation states that a manufactured home estate must not be used:

‘for the manufacture, construction or reconstruction of moveable dwellings.’

Objection
 
These legislative restrictions are considered to be in place to protect the amenity of existing residents in an 
established caravan park, where construction activities are likely to unreasonably impact on amenity. The 
future development at this site is a new MHE, where the installation of 96 manufactured homes will be 
permissible upon completion of civil works.
 
Amenity
 
The current application includes limited technical information regarding amenity impacts. The below 
information is included in the current application.

The construction methodology proposed is to construct the moveable dwellings for sites numbered 39, 
40 and 85-90 (as shown in purple on Figure 1 below) on sites numbered 71-76 (shown in blue on Figure 
1 below) and craned over in modular sections when complete.

There is approval from Tweed Shire Council for a relaxation to clauses 36 and 41 of the LG Regulation 
to construct all other dwellings on-site, including for sites numbered 71-76, pursuant to the approval 
granted by the Planning Committee dated 5 August 2021 (see copy of meeting minutes attached).

It is proposed to construct the dwellings intended for dwelling sites 39, 40 and 85-96 in modular sections 
at sites numbered 71-76 and craned over to the northern part to each site. A mobile crane would be 
utilised to move the modules.

With this construction methodology, the amenity impacts associated with noise from the construction 
work to the residents of the caravan park to the north would be no different to the approved 
methodology, which allows for dwellings to be constructed on sites numbered 71-76 in the southern 
portion of the site. With the dwellings to be constructed on the southern side of the site, a minimum 
separation/buffer distance of 50m would be achieved. This separation distance is larger than the 
separation distance that will be achieved for the approved on-site construction of dwellings on sites 
numbered 77-84. We are therefore of the opinion that the construction methodology would reduce noise 
impacts to an acceptable level and mitigate any significant or adverse amenity impacts to adjoining 
residents.

Below is a plan depiction of the above described proposal.
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Construction of manufactured homes at sites 71 to 76, including the homes for sites 39, 40 and 85 to 96 
and homes for sites 71 to 76, is expected to result in typical, reasonable construction impacts at the 
property used for residential purposes to the south west (1 Harrier Street, Tweed Heads South), as well as 
other properties in the vicinity of 32 Fraser Drive. Council’s mapping system indicates there is at least 50 m 
separation between site 71 and the closest residential receiver to the south west.

Road Safety and Manufactured Home Estate Road Sizing 
 
Previous applications under Section 82 included substantial information regarding road safety and 
environmental health matters. The current application includes limited information. The below information is 
included in the current application.

It is acknowledged that building the dwellings off-site would require an AV to access the site. The roads 
in the manufactured home estate are only sized to accommodate up to a HRV sized vehicle. An AV 
cannot physically access the site to deliver the modules of the manufactured homes if they are built 
offsite.

The opportunity to build all dwellings on site would allow for employment of local construction workers 
and locally sourced materials, which would bolster the local economy in Tweed Shire.

This methodology is less disruptive to residents, would have less impact to the local road infrastructure, 
would boost the local economy and would adhere to a previously approved method to build on-site in 
the southern portion of the site. Overall, it is considered that this is the best approach for all 
stakeholders.

 
Application Conclusion
 
The application is provided in full as an attachment to this report. However, the application includes the 
following conclusion:
 

It is requested that Tweed Shire Council give careful consideration to this construction methodology that 
resolves previous concerns brought forward by the Planning Committee and results in an approach with 
reduced amenity impacts to surrounding neighbours.

 
As such it is recommended that Tweed Shire Council support the relaxation of clauses 36(1)(b) and 
41(1) of the Local Government (Manufactured Home Estate, Caravan Parks, Camping Grounds and 
Moveable Dwellings) Regulation 2021 to allow for all moveable dwellings at the subject site to be 
constructed on-site in accordance with the proposed construction methodology outlined in this letter.

Section 68 Approval
 
The applicant has submitted a draft Section 68 Approval to Operate package, required before installation of 
any manufactured homes or the clubhouse. If the request for all manufactured homes to be constructed on 
site is to proceed, a condition of the Section 68 Approval to Operate could also be applied to require the 
submission of a construction management plan for the site to minimise disturbances, which the applicant 
has already advised it is willing to do.
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CONCLUSION:
 
It is considered valid reasons have been provided which demonstrate the requirements of Clause 41 are 
‘unreasonable or unnecessary’ at manufactured home sites.
 
 
OPTIONS:
That Council:
 
1.       Informs the applicant that sites 39, 40 and 85 to 96 are supported to be built on the property as 

per the current application under Section 82 to build on site, dated 27 October 2022, prepared by 
RPS Group; and
 
The application be forwarded to the Department of Planning and Environment for concurrence of 
the Departmental Chief Executive, in accordance with Section 82(3) of the Local Government 
Act 1993; or

 
2.       Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site 

on site as per resolution of 5 May 2022, and on completion of civil works, Council issues the 
Section 68 Approval to Operate and includes a condition excluding sites 39, 40 and 85 to 96 
from being built on site.

 
Option 1 is recommended.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
Council meeting 15 July 2021
 
RESOLVED that:
 
1.       Council defers this item and seeks further advice on the justification to build on-site including but 

not limited to comparative analysis for on-site/off-site build in regards to the following issues:
 
a.            The size of the trucks that would be used for the manufactured homes?
b.            Would a crane be required?
c.            Where the manufactured homes may be purchased and supplied from?
d.            If built on-site would homes be built on one location and moved to independent sites?
e.            The number of vehicle movements for built on or built off locations?
f.             If employment for construction would be sourced locally.
g.            The estimated time for on-site construction.

 
2.         This matter be brought back to the 5 August 2021 Council meeting.
 
Planning Committee meeting 5 August 2021
 
RESOLVED that:

1.       Supports the Section 82 application and allows the manufactured homes to be erected 
progressively within the manufactured home estate subject to the following:
 
a)      Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on 

site;
b)      On completion of civil works, Council issues the Section 68 Approval to Operate and 

include a condition excluding sites 39, 40 and 85 to 96 from being built on site;
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c)      The appeal and Council resolution are forwarded to the Department of Planning, Industry 
and Environment for concurrence of the Departmental Chief Executive, in accordance with 
Section 82(3) of the Local Government Act 1993.

 
Planning Committee meeting 5 May 2022
 
RESOLVED that:
 
In respect to land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads South informs 
the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site as per resolution of 5 
August 2021, and on completion of civil works, Council issues the Section 68 Approval to Operate and 
includes a condition excluding sites 39, 40 and 85 to 96 from being built on site.
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TWEED SHIRE COUNCIL - MEETING TASK SHEET
 
User Instructions 
If necessary to view the original Report in CivicClerk, view it here. - Click to View Agenda Item 
 

 

ACTION ITEM - Council Meeting - 15 July 2021
 
TITLE: Application under Section 82 of the Local Government Act 1993, manufactured home estate (to build 
on site) at 30 Fraser Drive, Tweed Heads South

STAFF RECOMMENDATION
That Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads South:

1. Supports the Section 82 application and allows the manufactured homes to be erected progressively 
within the manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a 
condition excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and 
Environment for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of 
the Local Government Act 1993.

 
MEETING RESOLUTION
Cr Warren Polglase
Cr Pryce Allsop

PROPOSED that Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads South:

1. Supports the Section 82 application and allows the manufactured homes to be erected progressively within the 
manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on-site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a condition 
excluding sites 39, 40 and 85 to 96 from being built on-site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and Environment 
for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of the Local 
Government Act 1993.

AMENDMENT 1

Cr Chris Cherry (Mayor)
Cr Katie Milne

PROPOSED that Council refuses the objection and requires the manufactured homes to be constructed off site and 
transported to the manufactured home estate as this is what is required by law and the variation is not sufficiently 
justified.

Amendment 1 was Carried
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VOTE FOR - Cr Katie Milne, Cr Chris Cherry (Mayor), Cr Reece Byrnes (Deputy Mayor), Cr Ron Cooper
VOTE AGAINST - Cr Pryce Allsop, Cr James Owen, Cr Warren Polglase
ABSENT. DID NOT VOTE - Nil

AMENDMENT 2

Cr Pryce Allsop
Cr Reece Byrnes (Deputy Mayor)

RESOLVED that:

1. Council defers this item and seeks further advice on the justification to build on-site including but not limited to 
comparative analysis for on-site/off-site build in regards to the following issues:

a. The size of the trucks that would be used for the manufactured homes?
b. Would a crane be required?
c. Where the manufactured homes may be purchased and supplied from?
d. If built on-site would homes be built on one location and moved to independent sites?
e. The number of vehicle movements for built on or built off locations? 
f. If employment for construction would be sourced locally. 
g. The estimated time for on-site construction. 

2. This matter be brought back to the 5 August 2021 Council meeting. 

Amendment 2 was Carried

VOTE FOR - Cr Chris Cherry (Mayor), Cr Pryce Allsop, Cr Reece Byrnes (Deputy Mayor), Cr James Owen, Cr 
Warren Polglase
VOTE AGAINST - Cr Katie Milne, Cr Ron Cooper
ABSENT. DID NOT VOTE - Nil

Amendment 2 on becoming the Motion was Carried. 

VOTE FOR - Cr Chris Cherry (Mayor), Cr Pryce Allsop, Cr Reece Byrnes (Deputy Mayor), Cr James Owen, Cr 
Warren Polglase
VOTE AGAINST - Cr Katie Milne, Cr Ron Cooper
ABSENT. DID NOT VOTE -  
Nil

Nil
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TWEED SHIRE COUNCIL - MEETING TASK SHEET
 
User Instructions 
If necessary to view the original Report in CivicClerk, view it here. - Click to View Agenda Item 
 

 

ACTION ITEM - Planning Committee Agenda 5 August 2021
 
TITLE: Application under Section 82 of the Local Government Act 1993, manufactured home estate (to build 
on site) at 30 Fraser Drive, Tweed Heads South

STAFF RECOMMENDATION
That Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads South:

1. Supports the Section 82 application and allows the manufactured homes to be erected progressively 
within the manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a 
condition excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and 
Environment for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of 
the Local Government Act 1993.

 
MEETING RESOLUTION
Cr Warren Polglase
Cr Pryce Allsop

RECOMMENDED that Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads 
South:

1. Supports the Section 82 application and allows the manufactured homes to be erected progressively within the 
manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a condition 
excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and Environment 
for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of the Local 
Government Act 1993.

The Motion was Carried

VOTE FOR - Cr Pryce Allsop, Cr Reece Byrnes (Deputy Mayor), Cr Ron Cooper, Cr James Owen, Cr Warren 
Polglase
VOTE AGAINST - Cr Katie Milne, Cr Chris Cherry (Mayor)
ABSENT. DID NOT VOTE - Nil

AMENDMENT 1
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Cr Chris Cherry (Mayor)
Cr Katie Milne

PROPOSED that Council refuses the objection and require the manufactured homes to be constructed off site and 
transported to the manufactured home estate.

Amendment 1 was Lost

VOTE FOR - Cr Katie Milne, Cr Chris Cherry (Mayor)
VOTE AGAINST - Cr Pryce Allsop, Cr Reece Byrnes (Deputy Mayor), Cr Ron Cooper, Cr James Owen, Cr 
Warren Polglase
ABSENT. DID NOT VOTE - Nil
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TITLE: Application under Section 82 of the Local Government Act 1993, 
manufactured home estate (to build on site) at 30 Fraser Drive, 
Tweed Heads South 

  

Submitted 
By: Building and Environmental Health
 

 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
People, places and moving around 
Who we are and how we live 
3.1.6 Environmental Health - To support public health and environmental safety through education, 
inspections and enforcement of government rules and regulations.
 

ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
Updated Summary

This is the third Council report regarding applications under Section 82 of the Local Government Act 1993 
to construct manufactured homes at 30 Fraser Drive, Tweed Heads South.

The first report was considered at Council’s meeting of 15 July 2021. The subsequent resolution is 
included as Attachment 1.

The second report was considered at Council’s meeting on 5 August 2021 (included as Attachment 2), 
where Council RESOLVED that:

1. Supports the Section 82 application and allows the manufactured homes to be erected 
progressively within the manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on 
site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and 
include a condition excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry 
and Environment for concurrence of the Departmental Chief Executive, in accordance with 
Section 82(3) of the Local Government Act 1993.

The appeal and Council resolution were forwarded to the Department of Planning, Industry and 
Environment on 7 September 2021. Concurrence was granted by the Departmental Chief Executive (under 
delegation) on 21 December 2021 (included as Attachment 3).

In the period between the documentation being forwarded to the Department of Planning, Industry and 
Environment, and concurrence being granted, the applicant lodged another application under Section 82 to 
build on site (on 7 October 2021), which is to be referred to as the ‘current application’.

Council officers have been working with the applicant regarding a number of matters associated with the 
site and development of it, including a completely separate application under Section 82 relating to a 
different matter.

Only recently has the current application under Section 82 to build on site, dated 7 October 2021, been 
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assessed and considered.

Current application under Section 82 to build on site, 7 October 2021

The current application under Section 82 to build on site, dated 7 October 2021, is included as Attachment 
4.

The application outlines reasons why, in the applicant’s opinion, on site construction of manufactured 
homes will result in better outcomes.

In the two previous Council reports regarding this matter, concerns regarding amenity impacts, most 
notably noise, on sensitive receivers to the north of sites 39, 40 and 85 to 96 was identified as a key 
consideration.

Council Assessment Conclusions

The additional information provided regarding on site and off site construction is not disputed. Challenges 
regarding off site construction of current proposed manufactured homes is noted.

The current application under Section 82 is not considered to have adequately addressed amenity 
impacts. It includes limited detail regarding noise impacts associated with construction on site at sites 39, 
40 and 85 to 96. The second application does not include an acoustic report prepared by an acoustic 
consultant addressing the matter.

The second report considered at Council’s meeting on 5 August 2021 noted the option of the applicant 
providing an amended acoustic report that assesses construction noise associated with sites 39, 40 and 
85 to 96 and recommends an appropriate temporary acoustic barrier. Such a report has not been provided 
to date.

Concurrence has already been granted to build manufactured homes on site, excluding sites 39, 40 and 85 
to 96.
 

 
RECOMMENDATION:
That Council, in respect to land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads 
South informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site as 
per resolution of 5 August 2021, and on completion of civil works, Council issues the Section 68 
Approval to Operate and includes a condition excluding sites 39, 40 and 85 to 96 from being built 
on site.

 

 
ATTACHMENTS
1. Council resolution 15 July 2021
2. Council report 5 August 2021
3. Instrument of Concurrence granted 21 December 2021
4. Section 82 Objection Report
 

 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2021. 
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b. Sustainability:
i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost): 
The subject application has no impact on the budget. 

ii. Environmental (including climate change):
Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2021 applies to regulation of manufactured homes estates. 

iii. Social:
 Occupants of a nearby caravan park may be subjected to amenity impacts. 

 

c. Legal Considerations:
 The relevant legislation sets out various Appeal options. 

 

d.Risk Considerations:

 Occupants of a nearby caravan park may be subjected to amenity impacts.

 

e. Engagement/Communication:
 The subject application has not required public notification.
  

 

 
REPORT:
An application under Section 82 of the Local Government Act 1993 has been received from Zone Planning 
Group. This is the second application received regarding this matter (referred to as the ‘current 
application’). The applicant seeks to build manufactured homes on all sites within the Manufacture Home 
Estate (MHE). The applicant has lodged the objection application for the Manufactured Home Estate 
(DA17/0358.01) at 30 Fraser Drive, Tweed Heads South.

Section 82 states:

82   Objections to application of regulations and local policies

(1)  An applicant for an approval may lodge with the council an objection—

(a)  that the regulations or a local policy adopted under Part 3 by the council relating to the activity for 
which approval is sought do not make appropriate provision with respect to that activity, or
(b)  that compliance with any provision of those regulations or such a policy is unreasonable or 
unnecessary in the particular circumstances of the case.

(2)  The applicant must specify the grounds of the objection.

(3)  If the objection relates to the regulations and the council is satisfied that the objection is well founded, 
it may, with the concurrence of the Departmental Chief Executive, in determining the application, direct 
that—
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(a)  such provisions of any regulation relating to that activity as are specified in the direction—

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

in respect of the carrying out of that activity, or

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

or give directions under both paragraphs (a) and (b).

(3A)  If the objection relates to a local policy adopted under Part 3 by the council and the council is 
satisfied that the objection is well founded, it may, in determining the application, direct that—

(a)  such provisions of any local policy relating to that activity as are specified in the direction—

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

in respect of the carrying out of that activity, or

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

or give directions under both paragraphs (a) and (b) and the council must give the reasons for its direction 
or directions.

(3B)  An objection is well founded for the purposes of subsection (3A) only if the council is satisfied that no 
person or the public interest will be adversely affected by the variation and that any variation is consistent 
with the principles of ecologically sustainable development.

(4)  Any direction given by the council under subsection (3) or (3A), if the council’s approval to the 
application concerned is granted, has effect according to its tenor and, in the case of a direction referred to 
in subsection (3)(a)(ii) or (b) or subsection (3A)(a)(ii) or (b), is a condition of that approval.

The application objects to application of the Local Government (Manufactured Home Estates, Caravan 
Parks, Camping Grounds and Moveable Dwellings) Regulation 2021 Clause 41(1) which requires that:

‘A manufactured home must not be installed on a dwelling site unless each major section of the 
manufactured home is –
(a) constructed and assembled at a place of manufacture outside the manufactured home estate, 
and
(b) transported to the manufactured home estate from the place.’

Further, Clause 36(1)(b) of the Regulation states that a manufactured home estate must not be used:

‘for the manufacture, construction or reconstruction of moveable dwellings.’

Objection

These legislative restrictions are considered to be in place to protect the amenity of existing residents in an 
established caravan park or manufactured home estate, where construction activities are likely to 
unreasonably impact on amenity. The future development at this site is a new MHE, where the installation 
of 96 manufactured homes will be permissible upon completion of civil works.  

Amenity
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Under Sections 5.1 (iv) and 5.1 (v), the application states:

“At its worst, the separation between dwelling sites 39, 40 and 85 through 96 and the nearest 
dwellings in the adjoining caravan park is 4m. Within this 4m setback, landscaping and a 1.8m high 
acoustic grade fence constructed as part of the Civil works for the Manufacture Home Estate will be 
provided. Before starting the construction/assembly of the manufactured homes on the site, these 
acoustic fences will be in place. The location of the acoustic grade fences and the technical 
specifications are shown in Attachment B. Fencing types 01 through 06 are all acoustic grade.

To minimise the overall construction time, the proponent will elect to construct the manufactured 
homes for dwelling sites 39, 40 and 85 through 96 as one construction block immediately 
following completion of projects civil works and the issue of the approval to operate. This will 
minimise impact to the adjoining properties but provide one consolidated construction period which 
will immediately follow the sites civil works, rather than 14 separate installation periods spread out 
over 12 to 24 months that it will take to sell out the manufactured home estate entirely.

The proposed onsite construction and erection of the manufactured homes ensures greater control 
over the design and installation of dwellings over the offsite build option. The proposed onsite 
construction of the dwellings will provide for improved coordination, supervision, and management of 
the installation of the manufactured homes that cannot be achieved with the level of supervision 
offsite. The improved onsite management allows for residential amenity to be maintained by 
implementing best practice construction management procedures. The proponent is willing to 
prepare an appropriate construction management plan for dwelling sites 39, 40 and 85 through 96.”

‘Attachment B’ referred to above is included in Attachment 3. Attachment B is not an acoustic report that 
assesses construction noise associated with sites 39, 40 and 85 to 96 and recommends an appropriate 
temporary acoustic barrier.

As noted in a previous Council report, assuming typical construction materials and techniques (eg 
plywood, no gaps), a temporary acoustic wall is expected to reduce noise generated at ground level by 7 
to 10 dB. Where construction works are carried out above ground level and a temporary acoustic wall 
marginally interrupts line of sight between the noise source and the receiver, attenuation will be 
approximately 5 dB. Where there is line of sight between the noise and the receiver, a temporary acoustic 
wall will provide no attenuation.

The subject site is generally well buffered on the north (vacant lot) and the south and west (road reserves). 
However sites on the north-east side of the property (39, 40 and 85 to 96) will be within 10 metres of sites 
within The Palms Caravan Park.

Considering the close proximity of these sites and acknowledged longer build times, it is concluded that 
some residents within The Palms Caravan Park would experience substantially more disturbance due to 
manufactured homes being built on site, as opposed to them being built off site.
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Road Safety and Environmental Health 

The application states:

“Specifically, two (2) primary routes can be used to access the subject site. Access to the subject site 
would be principally through the use of the Pacific Highway (State Controlled Road) and several Local 
Roads that also provide access to surrounding services and uses such as Tweed City Centre and 
commercial, retail and residential uses. Travel efficiencies much depend on the direction of travel, i.e., 
north or southbound and time of journey. The two (2) main routes are:

1. Pacific Highway taking Tweed Heads South Exit via Kirkwood road, Dry Dock Road onto Fraser Drive; 
2. Pacific Highway takes Tweed Heads South Exit (north travel), or Tweed Heads South and Banora point 
exit (south travel) to Minjungbal Road, Darlington Drive through Leisure Drive and Fraser Drive. 

Several other options reduce dependency on the Pacific Highway, including Tweed Valley Way, Terranora 
Road or Fraser Drive. It is also noted that a combination of travel methods would be used in offsite 
dwelling construction and depend on the manufacture location and travel time.

The proposal for onsite construction and erection of the manufactured homes will immediately eliminate 
the need for approximately 84 pilot assisted, oversized load vehicle trips from the place of manufacture to 
the subject site using the roads mentioned above. This reduction in loaded vehicles will provide a clear 
improvement in road safety on the Pacific Highway and numerous local roads and associated 
environmental health benefits (vehicle emissions, potential for land and water pollution, noise, vibration, 
injury and incident management). Refer Attachment C for breakdown of vehicle trips associated with onsite 
and offsite construction.

The installation of any manufactured homes built offsite would require a 40-tonne crane to lift and place the 
major sections onto the dwelling sites. Such an operation requires significant safety measures to be 
employed, including the relocation of any residents directly adjoining dwellings (potentially including 
dwellings located offsite) for between 24 and 48 hours, and the closure of internal roads. This represents a 
significant logistical challenge and impost to residents.

Onsite construction will eliminate the frequent moving of the largest heavy vehicles to and from and within 
the subject site, improving local road safety and associated environmental health benefits (mentioned 
above).
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It is, however, recognised that there is still a potential for work-based incidents and accidents to occur in 
association with the onsite construction of manufactured homes. The level of risk, however, can be better 
controlled through professional onsite management.

It is considered onsite construction of the moveable dwellings will incur a significant reduction in the risk of 
road incidents and accidents, reduce the environmental health risks and hazards both offsite and onsite 
and provide for onsite management that will aid in injury and enhance environmental outcomes.”

On site construction at sites 39, 40 and 85 to 96 will not appear to cause any road safety issues, however, 
it will possibly cause an amenity issue as a result of noise during construction for nearby residents and 
hence why this application is recommended for refusal. 

Manufactured Home Estate Road Sizing 

The application states:

“As part of the layout amendments approved under DA17/0358.01, The internal roads of the Manufactured 
Home Estate were only sized to facilitate access for service vehicles up to Heavy Rigid size. Heavy Rigid 
size is appropriate to allow removalist trucks and refuse vehicles on site.

The major sections of the manufactured homes will require an Articulated Vehicle (semi-trailer) for their 
transport. While it may be possible, under pilot escort, to have an articulated vehicle (semi-trailer) reach 
the site, once there, it will not be able to navigate the internal road network or other obstacles such as 
entry gates. It is physically impossible to get the required size of vehicle need for offsite construction of the 
manufactured homes onto the site.”

 
The applicant’s conclusion that a truck cannot come onto the site due to the entry gates and internal road 
network has not been further substantiated by more than the above comment. If these sites were built first 
a smaller truck with more sections of the house could feasibly come into the site. Furthermore, entry gates 
can be removed to accommodate the necessary vehicles.  

Application Conclusion

The application is provided in full as an attachment to this report. However, the application includes the 
following conclusion:

“This Section 82 objection has a purpose to modify specific provisions of the LG Reg in respect to the 
requirement for the offsite construction of the manufactured homes to be provided on dwelling sites 39, 40 
and 85 through 96. In this respect, this report seeks to modify/ alter clauses 36(1)(b) and 41(1) of LG 
Regulation.

Consistent with clause 82(2), the report has found the grounds for the objection are road safety 
improvements, reduced environmental health issues, residential amenity and more excellent facility 
management, reduction in manufacture home cost and maximisation of local employment and economic 
activity. These benefits, in this case, prevail over those that would be obtained in the event of offsite 
construction.

Overall, we believe the benefits of building onsite outweigh any potential negatives, especially given that 
these negatives can be appropriately managed through things like standard hours of construction, site 
management procedures, and the acoustic fencing being installed as part of the civil works. The 
proponent's commitment is to construct all 14 manufactured homes in a single block following completion 
of civil work and prepare and implement a detailed Construction Management Plan to ensure an 
appropriate level of residential amenity is maintained.
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Notably, the report has also found the requirements for offsite construction, and onsite installation of 
dwellings is unnecessary due to the merits afforded to onsite construction, which directly promote the 
object of the LG Regulation. Having regard to Section 82(1)(b) of the LG Reg, support from Tweed Shire 
Council is requested for the construction of manufactured homes on dwelling sites 39, 40 and 85 through 
96 and that Council forward a letter of support to the Director-General of the Department of Planning and 
Environment seeking concurrence.”

The application is not supported as on site construction at sites 39, 40 and 85 to 96 will possibly cause an 
amenity issue as a result of noise during construction for nearby. The application has not been supported 
by an adequate acoustic report and therefore is recommended for refusal. 

Section 68 Approval

The applicant has submitted a Section 68 Approval to Operate which is intended to be issued on 
completion of civil works and before installation of any manufactured homes. If the request for 
manufactured homes to be constructed on site is to proceed a condition of the Section 68 Approval to 
Operate could also be applied to require the submission of a construction management plan for the site to 
minimise disturbances, which the applicant has already advised they are willing to do.

CONCLUSION:

This amended Section 82 Objection for on site construction at sites 39, 40 and 85 to 96 has not  
demonstrated the requirements of Clause 41 are ‘unreasonable or unnecessary’. The amenity impacts for 
onsite construction at sites 39, 40 and 85 to 96 are deemed to warrant refusal as the acoustic report fails 
to address construction noise.
 

 
OPTIONS:
That Council:

1. Supports the new Section 82 objection and allow the manufactured homes at sites 39, 40 and 85 to 96 
to be constructed within the manufactured home estate; and

The application be forwarded to the Department of Planning and Environment for concurrence of the 
Departmental Chief Executive, in accordance with Section 82(3) of the Local Government Act 1993; or

2. Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site as per 
resolution of 5 August 2021, and on completion of civil works, Council issues the Section 68 Approval to 
Operate and includes a condition excluding sites 39, 40 and 85 to 96 from being built on site.

Option 2 is recommended.
 

 
PREVIOUS COUNCIL RESOLUTIONS:
Council meeting 15 July 2021

RESOLVED that:

1. Council defers this item and seeks further advice on the justification to build on-site including but not 
limited to comparative analysis for on-site/off-site build in regards to the following issues:
a. The size of the trucks that would be used for the manufactured homes?
b. Would a crane be required?
c. Where the manufactured homes may be purchased and supplied from?
d. If built on-site would homes be built on one location and moved to independent sites?
e. The number of vehicle movements for built on or built off locations? 
f. If employment for construction would be sourced locally. 
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g. The estimated time for on-site construction.
2. This matter be brought back to the 5 August 2021 Council meeting.

Council meeting 5 August 2021

RESOLVED that:
1. Supports the Section 82 application and allows the manufactured homes to be erected progressively 
within the manufactured home estate subject to the following:
a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a condition 
excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and 
Environment for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of the 
Local Government Act 1993.
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From:                                 "Jade Marshall" <Jade.Marshall@rpsgroup.com.au>
Sent:                                  Thu, 27 Oct 2022 11:15:51 +1100
To:                                      "Corporate Email" <tsc@tweed.nsw.gov.au>
Cc:                                      "Simon Pollock" <simon.pollock@rpsgroup.com.au>;"Dan Condon" 
<Dan@gemlife.com.au>
Subject:                             PR152323 - s82 application - 30 Fraser Drive, Tweed Heads South
Attachments:                   PR152323 - s82 objection - Letter to TSC - Build onsite for Tweed Waters 
Gemlife - 27.10.22.pdf, Attachment 1 - Master plan and staging plan - Proposed consturction 
methodology to build onsite - 21.10.22.pdf, Attachment 2.1 - Zone planning report - s82 Obj report to 
build onsite - Feb 2020.pdf, Attachment 2.2 - S82 TSC Report - 15 July 2021 (1st request).pdf, 
Attachment 2.3 - S82 TSC Report - 5 Aug 2021 (2nd request).pdf, Attachment 2.4 - S82 TSC Report - 5 
May 2022 (3rd request).pdf, Attachment 3 - NSW DPE Concurrence response - 21 Dec 2021.pdf, 
Attachment 4 - DA17.0358.01 - Development Consent - 15 Dec 2020.pdf

Dear Sir/Madam, 
 
RE: Application under Section 82 of the Local Government Act 1993, manufactured home estate (to 
vary regulations to build onsite) at 30 Fraser Drive, Tweed Heads South (Lot 11 on DP1254208) for 
approval DA17/0358.01 
 
On behalf of Gemlife (GTH Resorts No.14 Pty Ltd ATF GTH Resorts No.14 Unit Trust ‘the Applicant’), we 
lodge this application under Section 82 (S82) of the Local Government Act 1993 (LG Act). This S82 
objection relates to the Manufactured Home Estate approved at 30 Fraser Drive, Tweed Heads South 
under DA17/0358.01, dated 15 December 2020, comprising 96 dwelling sites (including a clubhouse, 
open space and recreation, roads and associated infrastructure and services) to be delivered over 4 
stages (see attached).  
 
At present approvals have been granted to allow for the construction of the majority of the dwellings 
on-site with the exclusion of 14 dwellings in the eastern portion of the site. These dwellings were 
excluded due to a concern regarding construction noise. The application has identified an alternative 
construction methodology that will allow for dwellings to be built elsewhere on-site and moved to the 
dwelling sites in question. 
 
This application seeks to modify the provisions of the Local Government (Manufactured Home Estate, 
Caravan Parks, Camping Grounds and Moveable Dwellings) Regulation 2021 (LG Regulation) in respect 
to the requirement for off-site construction of the manufactured homes within the estate. Specifically, a 
relaxation to clauses 36(1)(b) and 41(1) of LG Regulation are sought to allow the assembly and finishing 
(construction) of the moveable dwellings on sites numbered 39, 40 and 85-96 (within stages 2 and 3) to 
occur on sites numbered 71-76 (within Stages 2 and 3) and craned over to their final dwelling site.  
 
Based on this installation methodology, the only disturbance to neighbours would be in the form of the 
craning of the dwelling to the site. This level of disturbance is minimal given the main construction 
activity will occur on sites approved for on-site construction. 
 
Approval is now sought from Tweed Shire Council with the concurrence of the Director General of the 
Department of Planning and Environment for a variation to the LG regulation. 
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The following supporting documentation is attached for your consideration: 
1. Cover letter 
2. Approved master plan and staging plan with proposed construction methodology to build on-

site; 
3. Copy of previous applications to Council regarding S82 requests; 
4. Copy of NSW DPE Concurrence response dated 21 December 2021; and 
5. Copy of recent Development Consent (ref. DA17/0358.01) dated 15 December 2020. 

 
We trust the above information is sufficient for a favourable determination of this matter. If you have 
any questions or require any additional information, please do not hesitate to contact either myself on 
the details below or Simon Pollock (Technical Director) on 0409 001 556. 
 
Kind regards 
 
Jade Marshall (She/Her)  
Senior Planner
RPS | Australia Asia Pacific 
Level 4, HQ South
520 Wickham Street
Fortitude Valley QLD 4006, Australia
T  +61 7 3539 9500 
D  +61 7 3539 9613 
E  jade.marshall@rpsgroup.com.au 

 

Follow us on: rpsgroup.com | LinkedIn | Facebook | Instagram | YouTube  
We acknowledge the Traditional Owners of Country throughout Australia and recognise their continuing connection to land, waters 
and community. We pay our respect to them and their cultures and to Elders past and present.  
Click here to find out more about our Reconciliation Action Plan. 
 
This email and its attachments may contain confidential and/or privileged information and is for the sole use of the intended recipient(s). The contents 
of this email must not be disclosed to or used by or copied in any way by anyone other than the intended recipient(s). If you are not the intended 
recipient, any use, distribution or copying of the information contained in this email and its attachments is strictly prohibited. Confidentiality and/or 
privilege in the content of this email is not waived. If you have received this email in error, please email the sender by replying to this message and 
immediately delete and destroy any copies of this email and any attachments. Please note that neither RPS Consultants Pty Ltd, any subsidiary, 
related entity ('RPS') nor the sender accepts any responsibility for viruses and it is your responsibility to scan or otherwise check this email and any 
attachments. The views or opinions expressed are the author's own and may not reflect the views or opinions of RPS
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Our ref: PR152323 

Date: 27 October 2022 
 

RPS AAP Consulting Pty Ltd.  Registered in Australia  No. 97 117 883 173    
rpsgroup.com 

Level 4, HQ South 
520 Wickham Street 
Fortitude Valley QLD 4006 
T  +61 7 3539 9500 

 

Page 1 

Tweed Shire Council 
PO Box 816 
Murwillumbah NSW 2484 
Australia 
 
Email: tsc@tweed.nsw.gov.au  

 

 

 

 

Dear Sir/Madam, 

Application under Section 82 of the Local Government Act 1993, manufactured home estate 
(to vary regulations to build onsite) at 30 Fraser Drive, Tweed Heads South (Lot 11 on 
DP1254208) for approval DA17/0358.01 
On behalf of Gemlife (GTH Resorts No.14 Pty Ltd ATF GTH Resorts No.14 Unit Trust ‘the Applicant’), we 
lodge this application under Section 82 (S82) of the Local Government Act 1993 (LG Act). This S82 objection 
relates to the Manufactured Home Estate approved at 30 Fraser Drive, Tweed Heads South under 
DA17/0358.01, dated 15 December 2020, comprising 96 dwelling sites (including a clubhouse, open space 
and recreation, roads and associated infrastructure and services) to be delivered over 4 stages (see 
attached).  

At present approvals have been granted to allow for the construction of the majority of the dwellings on-site 
with the exclusion of 14 dwellings in the eastern portion of the site. These dwellings were excluded due to a 
concern regarding construction noise.  

The application has identified an alternative construction methodology that will allow for dwellings to be built 
elsewhere on-site and moved to the dwelling sites in question. 

This application seeks to modify the provisions of the Local Government (Manufactured Home Estate, 
Caravan Parks, Camping Grounds and Moveable Dwellings) Regulation 2021 (LG Regulation) in respect to 
the requirement for off-site construction of the manufactured homes within the estate. Specifically, a 
relaxation to clauses 36(1)(b) and 41(1) of LG Regulation are sought to allow the assembly and finishing 
(construction) of the moveable dwellings on sites numbered 39, 40 and 85-96 (within stages 2 and 3) to 
occur on sites numbered 71-76 (within Stages 2 and 3) and craned over to their final dwelling site.  

Based on this installation methodology, the only disturbance to neighbours would be in the form of the 
craning of the dwelling to the site. This level of disturbance is minimal given the main construction activity will 
occur on sites approved for on-site construction. 

Approval is now sought from Tweed Shire Council with the concurrence of the Director General of the 
Department of Planning and Environment for a variation to the LG regulation. 
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Background 

There have been several previous applications relating to this matter that have been presented at various 
Planning Committee meetings at Tweed Shire Council, including the following:  

1. Planning Committee held on 15 July 2021: First S82 report to build manufactured homes on site 
presented to the Council. Matter deferred for subsequent meeting.  

2. Planning Committee held on 5 August 2021: Second S82 report presented to the Council (same 
application as first). Matter resolved to build on site except for sites numbered 39, 40 and 85-90.  

3. Planning Committee held on 5 May 2022: Third S82 report to build all dwellings on site, including 
sites numbered 39, 40 and 85-96. Matter refused (revert back to resolution dated 5 August 2021, as 
above).    

The Planning Committee resolved to approve the construction of all dwellings on-site, except for sites 
numbered 39, 40 and 85-96. The reason for not allowing sites numbered 39, 40 and 85-96 was due to the 
concern for noise amenity impacts to the adjoining caravan park neighbours to the north. It was identified 
that those sites were most at risk of noise exposure and without an acoustic barrier, it was not supported to 
build on-site.  

It is considered that the above-mentioned concerns held by the Planning Committee have now been 
resolved as part of the new construction methodology proposed by having dwellings constructed elsewhere 
on site and moved to one of the nominated sites. More detail on the construction methodology is outlined 
below.    

Details of proposal 

Relevant Sections of the LG Act 

The proposal includes seeking a relaxation to sections 36(1)(b) and 41(1) of the Local Government 
(Manufactured Home Estate, Caravan Parks, Camping Grounds and Moveable Dwellings) Regulation 2021 
(LG Regulation), to allow for building the manufactured homes on the subject site.   

An extract of Sections 36 and 41 of the LG Regulation are as follows: 

36   Use of manufactured home estates 

1. A manufactured home estate must not be used— 

a. for a commercial purpose other than a manufactured home estate or an associated purpose, or 

b. for the manufacture, construction or reconstruction of moveable dwellings. 

2. A manufactured home may be used for exhibition purposes. 

3. A manufactured home installed in a manufactured home estate may be renovated, maintained and repaired. 

Example— Renovation, maintenance and repairs may include painting and the replacement of wall cladding or roof 
sheeting. 

41   Manufactured homes to be constructed and assembled off-site 

1. A manufactured home must not be installed on a dwelling site unless each major section of the 
manufactured home is— 

a. constructed and assembled at a place of manufacture outside the manufactured home estate, and 

b. transported to the manufactured home estate from the place. 

2. The following work may be carried out on the dwelling site— 

a. the fixing of cornices, 

b. the setting of wall lining joints, 

c. the fitting of skirting boards and architraves, 

d. the grouting of tiles. 
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Construction Methodology 

The construction methodology proposed is to construct the moveable dwellings for sites numbered 39, 40 
and 85-90 (as shown in purple on Figure 1 below) on sites numbered 71-76 (shown in blue on Figure 1 
below) and craned over in modular sections when complete.  

 
Figure 1: Proposed Plan - Construction methodology 

There is approval from Tweed Shire Council for a relaxation to clauses 36 and 41 of the LG Regulation to 
construct all other dwellings on-site, including for sites numbered 71-76, pursuant to the approval granted by 
the Planning Committee dated 5 August 2021 (see copy of meeting minutes attached).  

It is proposed to construct the dwellings intended for dwelling sites 39, 40 and 85-96 in modular sections at 
sites numbered 71-76 and craned over to the northern part to each site. A mobile crane would be utilised to 
move the modules.  

With this construction methodology, the amenity impacts associated with noise from the construction work to 
the residents of the caravan park to the north would be no different to the approved methodology, which 
allows for dwellings to be constructed on sites numbered 71-76 in the southern portion of the site. With the 
dwellings to be constructed on the southern side of the site, a minimum separation/buffer distance of 50m 
would be achieved. This separation distance is larger than the separation distance that will be achieved for 
the approved on-site construction of dwellings on sites numbered 77-84. We are therefore of the opinion that 
the construction methodology would reduce noise impacts to an acceptable level and mitigate any significant 
or adverse amenity impacts to adjoining residents.  

It is acknowledged that building the dwellings off-site would require an AV to access the site. The roads in 
the manufactured home estate are only sized to accommodate up to a HRV sized vehicle. An AV cannot 
physically access the site to deliver the modules of the manufactured homes if they are built offsite.  

The opportunity to build all dwellings on site would allow for employment of local construction workers and 
locally sourced materials, which would bolster the local economy in Tweed Shire.  

This methodology is less disruptive to residents, would have less impact to the local road infrastructure, 
would boost the local economy and would adhere to a previously approved method to build on-site in the 
southern portion of the site. Overall, it is considered that this is the best approach for all stakeholders.  
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It is requested that Tweed Shire Council give careful consideration to this construction methodology that 
resolves previous concerns brought forward by the Planning Committee and results in an approach with 
reduced amenity impacts to surrounding neighbours. 

As such it is recommended that Tweed Shire Council support the relaxation of clauses 36(1)(b) and 41(1) of 
the Local Government (Manufactured Home Estate, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2021 to allow for all moveable dwellings at the subject site to be constructed on-site in 
accordance with the proposed construction methodology outlined in this letter.  

Supporting documents  

The following supporting documentation is attached for your consideration: 

• Attachment 1: Approved master plan and staging plan with proposed construction methodology to build 
on-site; 

• Attachment 2: Copy of previous applications to Council regarding S82 requests; 

• Attachment 3: Copy of NSW DPE Concurrence response dated 21 December 2021; and 

• Attachment 4: Copy of recent Development Consent (ref. DA17/0358.01) dated 15 December 2020. 

We trust the above information is sufficient for a favourable determination of this matter. If you have any 
questions or require any additional information, please do not hesitate to contact either myself on the details 
below or Simon Pollock (Technical Director) on 0409 001 556. 

Yours sincerely, 
for RPS AAP Consulting Pty Ltd 
 

 
Jade Marshall 
Senior Planner 
jade.marshall@rpsgroup.com.au 
+61 7 3539 9613 
 
 
cc: Dan Condon, GemLife 

Simon Pollock, RPS 

 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 346 of 479



BP1152/SK2.02

SCALE

DATE

DRAWN

ISSUE

NOV  2020

GZ

DRAWING DRAWING No.
MASTER-PLAN 97

PROJECT

AT

FOR

ISSUE DATE DESCRIPTION

PROPOSED NEW DEVELOPMENT

LOT 10 DP1254208, No. 30 FRASER DR,
TWEED HEADS SOUTH, NSW.

GEMLIFE 1:1250 @ A3

MASTER-PLAN 97 1:1250 @ A3

• THIS DRAWING HAS BEEN PRODUCED BASED ON
INFORMATION SUPPLIED BY OTHERS. WHILE ALL
ATTEMPTS HAVE BEEN MADE TO ENSURE THE
ACCURACY OF THE DRAWING JARED POOLE.
DESIGN WILL NOT BE HELD RESPONSIBLE FOR THE
ACCURACY OF THE INFORMATION PROVIDED.
• THE WORKS DESCRIBED ON THIS AND
ACCOMPANYING DRAWINGS ASSOCIATED WITH
THIS PROJECT PRODUCED BY JARED POOLE.
DESIGN ARE COVERED BY COPYRIGHT. THE WORKS
DESCRIBED ARE APPLICABLE TO THE PROJECT SITE
ONLY AND MUST NOT BE USED FOR ANY OTHER
PURPOSE. WORKS CANNOT BE COPIED OR
REPRODUCED BY ANY MEANS WITHOUT WRITTEN
PERMISSION OF JARED POOLE. DESIGN.

LEVEL 1 33 ELKHORN AVENUE
SURFERS PARADISE, QLD. 4217 AUSTRALIA
PO BOX 42
ISLE OF CAPRI, QLD. 4217 AUSTRALIA
TEL   
EMAIL
WEB  

07 5527 5300
INFO@JPD.COM.AU
WWW.JPD.COM.AU

JAREDPOOLEDESIGN

FOR APPROVAL
NOT FOR CONSTRUCTION

268 m2261 m2270 m2

256 m2 256 m2

260 m2 255 m2

264 m2
255 m2

268 m2 255 m2

272 m2 255 m2

277 m2
255 m2

258 m2
254 m2

252 m2

261 m2

260 m2260 m2260 m2260 m2260 m2260 m2260 m2

260 m2 260 m2 260 m2 260 m2 260 m2 260 m2 260 m2 258 m2

260 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2 258 m2

229 m2

229 m2

229 m2

229 m2

229 m2

229 m2

229 m2

293 m2 236 m2229 m2229 m2229 m2229 m2

241 m2

249 m2
282 m2

233 m2

230 m2

257 m2

260 m2 260 m2 258 m2 254 m2

235 m2

247 m2

254 m2241 m2 245 m2 245 m2 245 m2 245 m2 245 m2 245 m2

250 m2250 m2250 m2250 m2250 m2250 m2250 m2250 m2246 m2

15
,00

0
MI

NI
MU

M

5,0
002,000

2,000

1,000

35
00

2000

5,000

A2

1,313 m2

977 m2

247 m2

260 m2

382 m2 328 m2
268 m2

251 m2834 m2

FRASER DRIVE

SITE BOUNDARY

ACOUSTIC BARIER
LOT BOUNDARY

DWELLING SET-BACK LINE

98°51'10"   190.815

SET-BACK TO BUILDING
ENVELOPE

ACOUSTIC BARRIER

5m BUFFER ZONE

5m BUFFER ZONE

4

4m WIDE EMERGENCY
ACCESS ONLY

DRIP LINE OF
EXISTING TREE

DRIP LINE OF
EXISTING TREE

BIN STORE

PADMOUNT
SUBSTATION

SET-BACK TO
BUILDING ENVELOPE

SITE BOUNDARY

LOT BOUNDARY

02
3.04

03
3.04

01
3.01

01
3.02

01
3.03

FR
AS

ER
 D

RI
VE

DR
IVE

W
AY

 02
 (6

m 
W

ID
E)

DRIVEWAY 04 (6m WIDE)

DRIVEWAY 02 (6m WIDE)

DRIVEWAY 02 (6m WIDE)

DR
IVE

W
AY

 03
 (6

m 
W

ID
E)

DRIVEWAY 01 (10m WIDE)

3

15m ACOUSTIC
BARRIER RETURN

2

01
5.01

1

CLUBHOUSE

WORKSHOP

14 LOTS

19 LOTS

11 LOTS

6 LOTS

7 LOTS

15 LOTS

LAWN BOWLS

RECEPTION

15 LOTS

5 LOTS

1,0
00

4,0
00

1,0
00

1,000 2,000
2,0002,0

00
2,0

00 1,0
00

5,0
00

2,000
10,000

70
00

6
DP 822830

2
DP 860069

37
DP 1069519 36

DP 1069519

41
DP 1069551

40
DP 1069551

18
9°

01
'  

 51
.0

6

99°01'   20

18
9°

01
'  

   0
.1

75

252°53'30"

62.47

256°02'10"

29.59

261°22'15"

28.985
268°32'30"

31.310275°44'20"

29.325
279°08'55"   236.96

343°29'40"

22.183

10
°1

7'
   8

4.
44

5

21
0°

38
'15

"
20

.00
5

99°09'   210.045

10
DP1254208

01
3.04

010203040506

07

08

09

10

11

13

12

16

17 28

18 27

19 26

20 25

21

31 32 33 34 35 36 37 38

15 14

29

30

4041424344454647
48

49

50 51 52 53 54 55 56

22 23

24

59 60 61 62 63 64 65 66 67 68 69 70 71 73 74 75 76

78 79 80
81

8384

85 86

82

87 88 89 90 91 92 93 94 95

57

39

58

72

96

77

KOALA HABITAT

KOALA HABITAT

KOALA
HABITAT

6

T

10m 50m

NORTH

SINGLE STOREY 13 x 20m+ DWELLINGS

               DWELLINGS =   96 YIELD

SUMMARY

SINGLE STOREY DWELLINGS SPECIAL

TWO STOREY DWELLINGS 13.8 x 16.6m

TWO STOREY DWELLINGS SPECIAL

57 YIELD

03 YIELD

11 YIELD

05 YIELD

10
m 

W
ID

E O
VE

RL
AN

D 
FL

OW
PA

TH

DASHED LINE DENOTES LINE
OF EXISTING APPROVAL

PRIVATE CANAL

BEACH

KIRKWOOD ROAD

ACACIA STREET

KIRKWOOD ROAD

EXISTING EASEMENTS

RETAINED CONSERVATION 5m BUFFER

COMMUNAL AND MANAGEMENT BUILDINGS

KOALA CONSERVATION AREA

LOT 11 ON DP1254208
PARISH OF TERRANORA
COUNTY OF ROUS
SITE AREA   44855 m2

SITE DESCRIPTION:

600x600 WASTE BIN COLLECTION POINT

ACOUSTIC BARRIER

PONTOON

NOTE: REFER TO 'TYPICAL DWELLING SET-OUT' PLANS FOR
BUILDING ENVELOPES/SETBACKS, SEE DRAWINGS 2.07,
2.08, 2.09, 2.10.

S 09.10.20 SET-BACKS UPDATED TO DA RFI, ISSUED FOR APPROVAL

N 13.03.20 CLUB HOUSE AMENDED
O 09.04.20 LAYOUT UPDATED

R 07.08.20 FRASER DRIVE SET-BACK UPDATES

M 20.02.20 DRIVEWAY UPDATED

P 16.04.20 LOT 50 UPDATED
Q 12.05.20 WASH BAY ADDED

MASTER-PLAN 97 1:1250 @ A3

FOR APPROVAL
NOT FOR CONSTRUCTION

TWO STOREY DWELLINGS 13.2 x 18.6m 12 YIELD

19/11/20

1 & 2 STOREY DWELLINGS 12.5 x 20.0m 8 YIELD

T 19.11.20 CONSERVATION AREAS UPDATED TO DA RFI, ISSUED FOR APPROVAL

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 347 of 479

Jade.Marshall
Stamp

Jade.Marshall_1
Stamp



BP1152/SK2.04

SCALE

DATE

DRAWN

ISSUE

NOV  2020

GZ

DRAWING DRAWING No.
STAGING PLAN

PROJECT

AT

FOR

ISSUE DATE DESCRIPTION

PROPOSED NEW DEVELOPMENT

LOT 10 DP1254208, No. 30 FRASER DR,
TWEED HEADS SOUTH, NSW.

GEMLIFE 1:1250 @ A3

STAGING PLAN 1:1250 @ A3

• THIS DRAWING HAS BEEN PRODUCED BASED ON
INFORMATION SUPPLIED BY OTHERS. WHILE ALL
ATTEMPTS HAVE BEEN MADE TO ENSURE THE
ACCURACY OF THE DRAWING JARED POOLE.
DESIGN WILL NOT BE HELD RESPONSIBLE FOR THE
ACCURACY OF THE INFORMATION PROVIDED.
• THE WORKS DESCRIBED ON THIS AND
ACCOMPANYING DRAWINGS ASSOCIATED WITH
THIS PROJECT PRODUCED BY JARED POOLE.
DESIGN ARE COVERED BY COPYRIGHT. THE WORKS
DESCRIBED ARE APPLICABLE TO THE PROJECT SITE
ONLY AND MUST NOT BE USED FOR ANY OTHER
PURPOSE. WORKS CANNOT BE COPIED OR
REPRODUCED BY ANY MEANS WITHOUT WRITTEN
PERMISSION OF JARED POOLE. DESIGN.

LEVEL 1 33 ELKHORN AVENUE
SURFERS PARADISE, QLD. 4217 AUSTRALIA
PO BOX 42
ISLE OF CAPRI, QLD. 4217 AUSTRALIA
TEL   
EMAIL
WEB  

07 5527 5300
INFO@JPD.COM.AU
WWW.JPD.COM.AU

JAREDPOOLEDESIGN

FOR APPROVAL
NOT FOR CONSTRUCTION

STAGE 3
24 SITES

STAGE 1
34 SITES

STAGE 2
38 SITES

LOT 10
DP1254208

EASEMENT TO DRAIN STORMW
ATER

CLUBHOUSE

FR
AS

ER
 D

RI
VE

KIRKWOOD ROAD (FUTURE WORKS)

STAGE 1

STAGE 1

STAGING LINE

LEGEND

LOT 11 ON DP1254208
PARISH OF TERRANORA
COUNTY OF ROUS
SITE AREA   44855 m2

SITE DESCRIPTION:

10m 50mC 04.02.20 DRAWING NUMBERS UPDATED
D 20.02.20 DRIVEWAYS UPDATED
E 13.03.20 CLUB HOUSE ROOF AND CEILING AMENDED TO BE UNDER 10m FROM NGL
F 09.04.20 DRIVEWAY AMENDED AND BUILDING ENVELOPE AMENDED
G 16.04.20 LOT 50 UPDATED
H 18.08.20 DA RFI UPDATES

K

J 09.10.20 SET-BACKS UPDATED TO DA RFI, ISSUED FOR APPROVAL

NORTH

K 19.11.20 CONSERVATION AREAS UPDATED TO DA RFI, ISSUED FOR APPROVAL

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 348 of 479

Jade.Marshall_2
Stamp

Jade.Marshall_3
Stamp

Jade.Marshall_4
Stamp



 

 

S82 Objection 
Local Government (Manufactured Home 
Estate, Caravan Parks, Camping 
Grounds and Moveable Dwellings) 
Regulation 2005 
 
 

Prepared for: 
GTH Resorts No.14 ATF GTH Resorts No.14 Unit Trust 

 

 

 

 

 
 

 

 

 

 

30 Fraser Drive,  

TWEED HEADS SOUTH,  

Lot 11 DP1254208 

February 2020 
Z19364 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 349 of 479



 

 

Section 82 Objection 
4.55(2) Modification 

DA17/0358– 30 Fraser Drive, Tweed Heads South 

 

Issue Date Prepared by Checked By 
Rev A 21.01.2020 JG LN 

    
    
    

Disclaimer 
 
Zone Planning Group Pty Ltd retains the ownership and copyright of the contents of this document including 
drawings, plans, figures and all work produced by Zone Planning Group Pty Ltd. This document is not to be 
reproduced in full or in part, unless separately approved by Zone Planning Group Pty Ltd. The client may use this 
document only for the purpose for which it was prepared. No third party is entitled to use or rely on this document 
whatsoever. Zone Planning Group Pty Ltd accepts no liability whatsoever for any possible subsequent loss or 
damage arising from the use of this data or any part thereof.  

This report was prepared by: 
 

Zone Planning Group Pty Ltd 
 

ABN 36 607 362 238 
 

1638 Tweed Street 
BURLEIGH HEADS 

QLD 4220 
 
 

Telephone: 0411 887 256 
 

Email: info@zoneplanning.com.au  
Web: www.zoneplanning.com.au  

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 350 of 479

mailto:info@zoneplanning.com.au
http://www.zoneplanning.com.au/


 

 

Section 82 Objection 
4.55(2) Modification 

DA17/0358– 30 Fraser Drive, Tweed Heads South 
 

Page 1 of 14 

Contents 
Contents ............................................................................................................................................................ 1 

Executive Summary ........................................................................................................................................... 2 

1.0 Introduction ................................................................................................................................................. 3 

2.0 Site & Surrounding Environment ................................................................................................................. 3 

2.1 Site Description ........................................................................................................................................ 3 

3.0 Background .................................................................................................................................................. 4 

3.1 Previous Approval .................................................................................................................................... 4 

4.0 Proposed Modification ................................................................................................................................ 5 

4.1 Overview of Proposed Modifications ...................................................................................................... 5 

5.0 Section 82 Objection ................................................................................................................................... 6 

5.1 Objection Purpose ................................................................................................................................... 6 

5.2 Regulatory Context of Objection ............................................................................................................. 6 

5.1 Ground for Objection -Onsite Construction and Erection of Manufactured Homes .............................. 8 

6.0 Justification of Section 82 Objection ......................................................................................................... 12 

7.0 Conclusion ................................................................................................................................................. 13 

 
 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 351 of 479



 

 

Section 82 Objection 
4.55(2) Modification 

DA17/0358– 30 Fraser Drive, Tweed Heads South 

Page 2 of 14 

Executive Summary 
 
Zone Planning Group on behalf of GTH Resorts No.14 Pty Ltd ATF GTH Resorts No.14 Unit Trust (‘the 
Applicant’), seeks to modify development consent DA17/0358. The approval was determined by Tweed 
Shire Council on 5th July 2018. The approval granted consent for a manufactured home estate (MHE) at 30 
Fraser Drive, Tweed Heads South.  The MHE comprised 110 dwelling sites over four (4) stages. The consent 
also approved associated community amenity buildings and other typical ancillary items. 
 
Pursuant to Section 4.55(2) of the Environmental Planning and Assessment Act (EP&A Act) 1979 a 
modification application has been sought to change the layout including a reduction in dwelling sites from 
110 to 97, amendments to the community facilities building, alterations to the landscaping, modification to 
the dwelling mix, staging and the inclusion of construction of manufactured homes within the site of the 
MHE.  
 
In conjunction with the modification application, an objection under Section 82 of the Local Government 
Act (LG Act) 1993 is provided and is the subject of this report. This report seeks to modify the provisions of 
the Local Government (Manufactured Home Estate, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulations (LG Regulation) 2005 in respect to the requirement for off-site construction of the 
manufactured homes within the estate. Specifically, modifications/ alterations to clauses 36(1)(b) and 41(1) 
of LG Regulation are sought to allow the assembly and finishing (construction) of the 97 moveable 
dwellings (within stages 2-5) to occur within the MHE site.  
 
Consistent with clause 82(2) of the LG Act the report has identified the grounds for objection. It has been 
found the construction of manufactured homes onsite is consistent with the definition of a relocatable 
home as the dwellings are to be connected in major sections, utilising a steel chassis sitting atop a footing 
and slab system. Further, it has been found construction and erection of the manufactured homes on the 
site provides for improved road safety for those roads used to access the site and internal, reduced 
environmental health issues, enhanced residential amenity and greater facility management.                               
These benefits in this case, prevail over those that would be acquired in the event of offsite construction.   
 
Importantly, the report has found the requirements for offsite construction and onsite installation of 
dwellings is unnecessary in the circumstance as a result of the merits afforded to onsite construction which 
directly promote the object of the LG Regulation. Having regard to Section 82(1)(b) of the LG Reg support 
from Tweed Shire Council is requested for the construction of manufactured homes onsite and that a letter 
of support be forwarded by Council to the Director General of the Department of Planning and 
Environment seeking concurrence.   
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1.0 Introduction  
 
Zone Planning Group on behalf of GTH Resorts No.14 Pty Ltd ATF GTH Resorts No.14 Unit Trust (‘the 
Applicant’), seeks to modify development consent DA17/0358. The approval was determined by Tweed 
Shire Council on 5th July 2018. The approval granted consent for a manufactured home estate (MHE) at 30 
Fraser Drive, Tweed Heads South.  The MHE comprised 110 dwelling sites over four (4) stages. The consent 
also approved associated community amenity buildings and other typical ancillary items. 
 
It is proposed to modify DA17/0358 pursuant to Section 4.55(2) of the EP&A Act in respect to layout 
changes, including a reduction in dwelling sites, amendments to the community facilities building, 
alterations to the landscaping, modification to the dwelling mix, staging and the inclusion of construction of 
manufactured homes within the site of the MHE.  
 
In conjunction with the application to modify the approval, an objection under Section 82 of the LG Act is 
provided and is the subject of this report. In this regard, it is noted the LG Reg within Division 3 sets out the 
standards which are applicable to the construction and operation of MHE’s and in determining an 
application Council must ensure compliance with the relevant standards are provided unless variations to 
the compliance standards are supported. Variations are to be provided through a Section 82 of the LG Act 
in which must be made pursuant to the requirements of the LG Act.  
 
This report seeks to modify certain provisions of the LG Reg in respect to the requirement for the offsite 
construction of the manufactured homes within the estate. Specifically, this report seeks to modify/ alter 
clauses 36(1)(b) and 41(1) of LG Regulation for the construction of the moveable dwellings within stages 2-
5 on the site. A total of 97 dwellings are proposed to be constructed on the site.  
 
Tweed Shire Council with the concurrence of the Director General of the Department of Planning and 
Environment is sought for the objection to which is the subject of this application.  

2.0 Site & Surrounding Environment 

2.1 Site Description 

The subject allotment is irregular in configuration having an east west orientation with a total area of 
4.485ha. The allotment has a frontage to Fraser Drive to the west and Kirkwood Road to the south.                      
The north eastern portion of the allotment contains an artificial lake that is connected to Terranora Creek 
to the north of Dry Dock Road. The subject site also contains a number of registered easements including 
an easement to drain water 3 wide. The site is illustrated in Figure 1 below.  It is noted that a reference to 
the ‘site’ in this objection report is a reference to Lot 11 DP1254208. 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 353 of 479



 

 

Section 82 Objection 
4.55(2) Modification 

DA17/0358– 30 Fraser Drive, Tweed Heads South 

Page 4 of 14 

 
Figure 1. Subject Site 

3.0 Background 

3.1 Previous Approval  

On 5th July 2018 in Council’s Planning Committee meeting, development consent DA17/0358 was granted 
by Tweed Shire Council for a manufactured home estate over the subject site. The development consent 
featured 110 manufactured home sites developed across four (4) stages, including a community amenity 
building. This building included an activity room, cinema, gym, amenities, pontoon and pool in which 
overlook the waterway to the north east.  
 
The application was referred to the NSW Department of Primary Industries – Water in accordance with 
Section 89,90,91 of the Water Management Act 2000 (Controlled Activity Approval). General Terms of 
Approval have been provided and applied on the consent.  
 
Given the approval included works under the mean high water mark, the application was referred to NSW 
Department of Planning and the Environment in accordance with the than State Environmental Planning 
Policy No 71 – Coastal Protection. The Department raised no objections.  
 
Further comments were sought from NSW Department of Primary Industries – Fisheries, NSW Roads and 
Maritime and Gold Coast City Airport. No further issues were raised and the development was considered 
suitable.  
 
 

Subject Site 
Terranora Creek 

Fraser Drive 

Kirkwood Road 

Pacific Highway  
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A Section 82 Objection was lodged with the original Development Application requesting the construction 
of the dwellings onsite. The objection was justified on traffic safety grounds and was supported in principle 
by Council’s Environmental Health Unit.  

4.0 Proposed Modification  

4.1 Overview of Proposed Modifications 

This section 4.55(2) Modification Application seeks to make changes to Development Consent DA17/0358.   

In summary the proposed modifications relate to: 

• layout changes of the house sites from 110 down to 97; 

• Amendments to the community facilities building in the north east portion of the site;  

• landscaping amendments including the total area provided and the removal of the required 4m 
wide landscape buffer to the external property boundaries of Fraser Drive and Kirkwood Road;  

• Inclusion of on-site waste servicing within the site;  

• Location and configuration of car parking;  

• Amendments to the dwelling mix proposed including number of two and three bedroom dwellings 
and the inclusion of a double storey dwelling product;  

• Staging amendments including making stage one for civil works and the remainder stages for 
dwelling construction, habitat management and vegetation and fauna management, and  

• Minor amendments to ecological offset areas within the site. The proposal retains the three (3) 
conservation areas and provides for a minor increase in total area to 3,012.92m².  

The specific modifications sought can be identified in further detail within the Section 4.55(2) Modification 
report.  
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5.0 Section 82 Objection   

5.1 Objection Purpose  

The purpose of this report is to provide a Section 82 Objection under the LG Act in which seeks to modify 
certain provisions of the LG Reg in respect to the requirement for the off-site construction of the 
manufactured homes within the estate. In particular, this report seeks to modify/ alter clause 36(1)(b) and 
41(1) of LG Regulation for the construction and erection of 97 dwellings, within stages 2-5, within the MHE. 

5.2 Regulatory Context of Objection   

Administrative Provisions  
 
There are a number of administrative provisions within the LG Regulation which are of importance for the 
issuing of an approval to operate the MHE and have context of a Section 82 Objection.  These clauses are 
noted in the following table.  
 
Table 1. Administrative Clauses 

LG Regulation Clause  Clause  Comment on objection  
6 (1) (2)  (1) The council must not grant an 

approval to operate a manufactured 
home estate unless it is satisfied that 
the manufactured home estate will 
be designed, constructed, maintained 
and operated in accordance with the 
relevant requirements of Division 3.  

(2) In deciding whether or not the 
approval for the manufactured home 
estate should allow the installation of 
a manufactured home on flood liable 
land, the council must have regard to 
the principles contained in the 
Floodplain Development Manual.  

(1) The Section 82 Objection is 
made for Council to be 
satisfied with the objection 
other than the standard 
provided by Division 3 of the 
LG Regulation.  

(2) The objection does not seek 
to modify the flood 
management arrangements 
provided in the original 
consent of DA17/0358. 

8 (8)    An approval to operate a 
manufactured home estate is subject 
to the condition that the 
manufactured home estate is 
designed, constructed, maintained 
and operated in accordance with the 
requirements of Division 3. 

The Section 82 Objection is made 
for Council to be satisfied with 
the objection other than the 
standard provided by Division 3 of 
the LG Regulation.  

 
There are also a number of clauses within the LG Regulation which are of relevance to the issue of the 
construction and erection of a manufactured home within the proposed MHE. These clauses have been 
identified below: 
 
Construction and Erection of Manufactured Homes  
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Table 2. Construction and Erection of Manufactured Homes 
LG Regulation Clause  Clause  Comment on objection  
36 (1)  (1) A manufactured home estate 

must not be used:  
(a) For any commercial purpose 

other than a manufactured 
home estate or an associated 
purpose, or  

(b) For the manufacture, 
construction or reconstruction 
of moveable dwellings.  

The purpose of this objection is 
for the dwellings to be 
constructed onsite rather than 
offsite as required by this clause.  
 
Notwithstanding, the proposal 
has demonstrated that despite 
the noncompliance the dwellings 
meet the definition of relocatable 
dwellings.  

41(1)  (1) A manufactured home must not be 
installed on a dwelling site unless each 
major section of the home has been 
constructed and assembled at, and 
transported to the manufactured 
home estate from, a place of 
manufacture outside the 
manufactured home estate.  

The purpose of this objection is 
for the dwellings to be 
constructed onsite rather than 
offsite as required by this clause.  
 

 
Whilst the above clauses within the LG Regulation have specific relevance to the construction and assemble 
of manufactured homes, other clauses are also applicable and relate to ancillary matters that are to be 
considered for this objection. These clauses include 51 (2)(b), 65(1), 66, 67(2) & (3) 68 and 69.                            
As the proposal relates to onsite construction of the manufactured homes, a variation to the requirements 
would be necessary.   
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5.1 Ground for Objection -Onsite Construction and Erection of Manufactured 
Homes  

Consistent with Section 82 (2) of the LG Regulation, the applicant must specify the grounds for which an 
objection is made. The subject of the objection for this application is consistent with Section 82(1)(b) as 
follows:  
 

• Compliance with any provision of those regulations or such policy is unreasonable or unnecessary 
in the particular circumstance of the case.  

 
In support of the Section 82 Objection, the following grounds and reasons for objection are made.    
 

(i) Consistent with the Relocatable Dwelling Definition   
 
A key consideration in this objection is whether the manufactured homes to be constructed and installed 
within the estate maintain consistency with terms that aid in defining a manufactured home.  A 
manufactured home is a type of relocatable dwelling and under the LG Act is a self-contained dwelling that 
comprises one or more major sections and that is not a registrable vehicle within the meaning of the Road 
Transport (Vehicle Registration) Act 1997. 
 
Further, the LG Act and LG Regulation defines relocatable homes and moveable dwellings as follows:  
 

relocatable home means: 
(a)  a manufactured home, or 
(b)  any other moveable dwelling (whether or not self-contained) that comprises one or more major 

sections, including any associated structure that forms part of the dwelling, 
but does not include a tent, caravan or campervan or any moveable dwelling that is a vehicle of 
a kind that is capable of being registered within the meaning of the Road Transport Act 2013. 
 

moveable dwelling means: 
(a)  any tent, or any caravan or other van or other portable device (whether on wheels or not), used 

for human habitation, or 
(b)  a manufactured home, or 
(c)  any conveyance, structure or thing of a class or description prescribed by the regulations for the 

purposes of this definition. 
 
Importantly, the LG Regulation 2005 refers to ‘install’ rather than ‘erect’ a relocatable home. Installation of 
a relocatable home involves connecting together its major sections (and any associated structures that 
form part of the home) and attaching them to footings. It also includes connection of gas, electricity, 
telephone, water, sewerage and drainage. See definition of ‘installation’ in clause 4 of the LG Regulation. 
 
The proposed manufactured homes to be constructed onsite are to maintain the definition of relocatable 
home through retaining the installation process of connecting major sections and attaching them to 
footings within the dwelling sites.  To demonstrate this structural detail of the system used by the 
proponent has been provided in Attachment 8 of the Modification Report.  This report identifies how the 
major section work and how the dwelling are ultimately relocatable.  
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See Architectural Plans for further information. The dwellings will also include associated connections to 
essential services such as electricity, telecommunications, water, sewerage and stormwater. The proposed 
manufactured homes are to include the use of a steel chassis frame that sites atop a footing and slab 
system and covers the internal habitable floor area for each individual dwelling but excludes the garage 
portion.  
 
As the proposed manufactured homes as sought through this objection are considered relocatable and 
consistent with the manufactured home definition, the proposed modification retains consistency with the 
objectives of the LG Regulation for the provision of affordable alternatives in short term and long term 
accommodation.  
 

(ii) Road Safety and Environmental Health   
 
Access to the subject site would be principally through the use of the Pacific Highway (State Controlled 
Road) and a number of Local Roads that also provide access to surrounding services and uses such as 
Tweed City Centre and commercial, retail and residential uses. Specifically, two (2) main arrangements can 
be used to access the subject site. Travel efficiencies much depend on the direction of travel, i.e. north or 
south bound and time of journey. The two (2) main arrangements are:  
 

1. Pacific Highway taking Tweed Heads South Exit via Kirkwood road, Dry Dock Road onto Fraser 
Drive; 

2. Pacific Highway taking Tweed Heads South Exit (north travel) or Tweed Heads South and Banora 
point exit (south travel) to Minjungbal Road, Darlington Drive through to Leisure Drive and Fraser 
Drive.  

 
Several other options are available that reduce dependency on the Pacific Highway including the use of 
Tweed Valley Way, Terranora Road or Fraser Drive. It is also noted that a combination of travel 
methods would be used in the event of offsite dwelling construction and depend on the manufacture 
location and travel time.  

 
The proposal for on-site construction and erection of the manufactured homes will immediately eliminate 
the need for in excess of 200 pilot assisted, over sized loaded vehicle trips from the place of manufacture to 
the subject site using the above mentioned roads. This reduction in loaded vehicles will provide a clear 
improvement in road safety on the Pacific Highway and numerous local roads and associated 
environmental health benefits (vehicle emissions, potential for land and water pollution, noise, vibration, 
injury and incident management). 
 
The construction of the manufactured homes offsite would require a 40 tonne crane for the unloading of 
the dwelling on the dwelling sites. Onsite construction, will eliminate the frequent moving to and from and 
within the subject site which will again provide an improvement in local road safety and associated 
environmental health benefits (above mentioned factors).  
 
It is however recognised that there is still a potential for work based incidents and accidents to occur in 
association with onsite construction the manufactured homes. The level of risk however can be better 
controlled through professional onsite management as proposed to be implemented to protect injury and 
enhance residential amenity and environmental sustainability.  
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Having regard to the above, it is considered onsite construction of the moveable dwellings will incur a 
significant reduction in the risk of road incidents and accidents, reduce the environmental health risks and 
hazards both offsite and onsite and provide for onsite management that will aid in injury and enhance 
environmental outcomes.    
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(iii) Residential Amenity 

 
Onsite construction and erection of the manufactured homes will provide for improved residential amenity 
for those occupants within the MHE and surrounding properties adjacent to the roads that provide access 
to the subject site. In this respect onsite construction improves residential amenity through the following 
ways:  
 

• Removing the need for any oversized loads to share the main entrance and internal road system 
with MHE residents; 

• Avoiding the trip generation and associated issues such as environmental health and manoeuvring 
and logistical difficulties caused from up to 200 pilot assisted, oversized loaded vehicles from the 
place of manufacture to the subject site, and  

• Providing continued and consistent onsite construction management that could not be achieved via 
offsite construction of the homes.  

 
The construction of the manufactured homes onsite will allow for the development and implementation of 
staging and associated site access arrangements which reflect an acceptable level of amenity for residents 
within the MHE and as the development grows. The objection as proposed will allow for the contractors 
constructing and erecting the dwellings to utilise designated construction arrangements including access 
rather than the oversized loads through the main entrance, negating the internal road system and the use 
of a crane to lift the dwelling onto the site. As a result, the proposal will assist in preserving residential 
amenity for those residents within the MHE.  
 
It is expected that the development will generate circa 200 pilot assisted, oversized loaded vehicles from 
the place of manufacture to the subject site. Whilst the vehicles are only to be deployed for the provision of 
the dwellings within each stage, the high generation of additional trips to the Pacific Highway and other 
local roads will diminish residential amenity for those adjoining land uses due to manoeuvring difficulties, 
increased emissions, noise, vibration and  risk of injury. The local roads of Kirkwood Road, Dry Dock Road, 
Fraser Drive, Darlington Drive, Leisure Drive and Fraser Drive support Low Density, Medium Density and 
General Residential uses in which all may be affected by the heavy vehicle delivery to the subject site.     
 
The proposed onsite construction and erection of the manufactured homes ensures a greater level of 
control over the design and installation of dwellings over construction offsite. It is considered the proposed 
onsite construction of the dwellings will provide for improved coordination, supervision and management 
of the installation of the manufactured homes that cannot be achieved with the level of supervision offsite. 
The improved onsite management allows for residential amenity to be addressed and where possible 
reduced.  
 
It is acknowledged that building contractors will be onsite for a longer period of time through the 
construction and erection of the dwellings however the potential impacts on residential amenity will be 
managed by:  

• Where possible separate the construction access from resident access;  
• Staging of the development in a manner which seeks to minimise onsite conflict and protects 

residential amenity;  
• Ensuring continued and consistent onsite construction management. Where suitable a single 

contractor will be utilised to manage and supervise the construction of all manufactured homes;  
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• Proactive approaches to construction management and minimising amenity induced issues such as 
emissions, noise, vibration etc.  

• Utilising stand hours of work typical to those imposed upon development approvals.   
 

(iv) Facility Management  
 
The proposed on-site construction of the manufactured homes and associated structures will provide for 
greater onsite facility management, with superior levels of control over the design and construction of the 
dwellings. Specifically, it is expected the onsite construction of the manufactured homes will provide for 
improved coordination, site supervision and management toward the construction of the dwellings. This 
will in turn assist in greater levels of design, construction and installation compliance that also has 
opportunities for reduced conflict and dispute for residents of the estate.  
 
In summary, onsite construction of the manufactured homes provide for the following benefits:  

• Improvement in road safety and incidents for the Pacific Highway and numerous local roads; 
• Reduction in environmental health issues including, vehicle emissions, potential for land and water 

pollution, noise and vibration; 
• Improved residential amenity for those within the MHE and surrounding residential users adjacent 

to the access roads to the subject site, and 
• Greater onsite facility management, with improved levels of control over the design and 

construction of the dwellings.  

6.0 Justification of Section 82 Objection  
 
In justifying the objection, the following test is addressed consistent with Section 82(1)(b) of the LG 
Regulation:  
 

(a) that compliance with any provision of those regulations or such a policy is unreasonable or 
unnecessary in the particular circumstance of the case.  

 
It has been found that onsite construction provides an array of benefits including road safety, reduced 
environmental health issues, residential amenity and greater facility management. These advantages are 
provided for onsite construction and are considered in this instance greater than what would be afforded 
for offsite construction. The identified advantages for onsite construction directly address and are 
consistent with the object of Clause 3 (c) of the LG Regulation as noted below:  
 
The object of this Regulation is to provide opportunities for affordable alternatives in short-term and long-
term accommodation: 
 

(a) by continuing in force (in amended form) the standards for the design of manufactured home 
estates, caravan parks and camping grounds established by the former Regulations, and 

(b) by continuing in force (in amended form) the standards for the design and construction of 
manufactured homes and other moveable dwellings and for their siting established by the former 
Regulations, and 

(c)  by continuing in force (in amended form) the standards to promote the health, safety and 
amenity of the occupiers of manufactured homes and other moveable dwellings established by 
the former Regulations. 
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It is considered that the requirements for offsite construction and onsite installation of dwellings is 
unnecessary in the circumstance as a result of the merits afforded to onsite construction which directly 
promote the object of the LG Regulation.  

7.0 Conclusion   
 
This Section 82 Objection has been made in conjunction with an application to modify development 
consent DA17/0358. The proposed modifications include layout changes, including a reduction in dwelling 
sites, amendments to the community facilities building, landscaping, dwelling mix, staging and the inclusion 
of construction of manufactured homes within the site of the MHE.  
 
This Section 82 objection has a purpose to modify certain provisions of the LG Reg in respect to the 
requirement for the offsite construction of the manufactured homes to be provided within the estate.                    
In this respect, this report seeks to modify/ alter clauses 36(1)(b) and 41(1) of LG Regulation for the 
construction and erection of 97 dwellings onsite within stages 2-5.  
 
Consistent with clause 82(2) the report has found the grounds for the objection are road safety 
improvements, reduced environmental health issues, residential amenity and greater facility management. 
These benefits in this case, prevail over those that would be obtained in the event of offsite construction.  
 
Importantly, the report has also found the requirements for offsite construction and onsite installation of 
dwellings is unnecessary in the circumstance as a result of the merits afforded to onsite construction which 
directly promote the object of the LG Regulation. Having regard to Section 82(1)(b) of the LG Reg support 
from Tweed Shire Council is requested for the construction of manufactured homes onsite and that a letter 
of support be forwarded by Council to the Director General of the Department of Planning and 
Environment seeking concurrence.   
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TWEED SHIRE COUNCIL - MEETING TASK SHEET
 
User Instructions 
If necessary to view the original Report in CivicClerk, view it here. - Click to View Agenda Item 
 

 

ACTION ITEM - Council Meeting - 15 July 2021
 
TITLE: Application under Section 82 of the Local Government Act 1993, manufactured home estate (to build 
on site) at 30 Fraser Drive, Tweed Heads South

STAFF RECOMMENDATION
That Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads South:

1. Supports the Section 82 application and allows the manufactured homes to be erected progressively 
within the manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a 
condition excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and 
Environment for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of 
the Local Government Act 1993.

 
MEETING RESOLUTION
Cr Warren Polglase
Cr Pryce Allsop

PROPOSED that Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads South:

1. Supports the Section 82 application and allows the manufactured homes to be erected progressively within the 
manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on-site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a condition 
excluding sites 39, 40 and 85 to 96 from being built on-site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and Environment 
for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of the Local 
Government Act 1993.

AMENDMENT 1

Cr Chris Cherry (Mayor)
Cr Katie Milne

PROPOSED that Council refuses the objection and requires the manufactured homes to be constructed off site and 
transported to the manufactured home estate as this is what is required by law and the variation is not sufficiently 
justified.

Amendment 1 was Carried
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VOTE FOR - Cr Katie Milne, Cr Chris Cherry (Mayor), Cr Reece Byrnes (Deputy Mayor), Cr Ron Cooper
VOTE AGAINST - Cr Pryce Allsop, Cr James Owen, Cr Warren Polglase
ABSENT. DID NOT VOTE - Nil

AMENDMENT 2

Cr Pryce Allsop
Cr Reece Byrnes (Deputy Mayor)

RESOLVED that:

1. Council defers this item and seeks further advice on the justification to build on-site including but not limited to 
comparative analysis for on-site/off-site build in regards to the following issues:

a. The size of the trucks that would be used for the manufactured homes?
b. Would a crane be required?
c. Where the manufactured homes may be purchased and supplied from?
d. If built on-site would homes be built on one location and moved to independent sites?
e. The number of vehicle movements for built on or built off locations? 
f. If employment for construction would be sourced locally. 
g. The estimated time for on-site construction. 

2. This matter be brought back to the 5 August 2021 Council meeting. 

Amendment 2 was Carried

VOTE FOR - Cr Chris Cherry (Mayor), Cr Pryce Allsop, Cr Reece Byrnes (Deputy Mayor), Cr James Owen, Cr 
Warren Polglase
VOTE AGAINST - Cr Katie Milne, Cr Ron Cooper
ABSENT. DID NOT VOTE - Nil

Amendment 2 on becoming the Motion was Carried. 

VOTE FOR - Cr Chris Cherry (Mayor), Cr Pryce Allsop, Cr Reece Byrnes (Deputy Mayor), Cr James Owen, Cr 
Warren Polglase
VOTE AGAINST - Cr Katie Milne, Cr Ron Cooper
ABSENT. DID NOT VOTE -  
Nil

Nil
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TITLE: Application under Section 82 of the Local Government Act 1993, 
manufactured home estate (to build on site) at 30 Fraser Drive, 
Tweed Heads South 

  

Submitted 
By: Building and Environmental Health
 

 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
People, places and moving around 
Who we are and how we live 
3.1.6 Environmental Health - To support public health and environmental safety through education, 
inspections and enforcement of government rules and regulations.
 

ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
Updated Summary

In regard to the application under Section 82 of the Local Government Act 1993 to construct manufactured 
homes at 30 Fraser Drive, Tweed Heads South the Council at the meeting on 15 July 2021 RESOLVED 
that:

1. Council defers this item and seeks further advice on the justification to build on-site including but not 
limited to comparative analysis for on-site/off-site build in regards to the following issues:

a. The size of the trucks that would be used for the manufactured homes?
b. Would a crane be required?
c. Where the manufactured homes may be purchased and supplied from?
d. If built on-site would homes be built on one location and moved to independent sites?
e. The number of vehicle movements for built on or built off locations? 
f. If employment for construction would be sourced locally. 
g. The estimated time for on-site construction. 

2. This matter be brought back to the 5 August 2021 Council meeting.

The additional information was sought from the applicant, with the below subsequently provided by the 
applicant.

Comparison spreadsheets were prepared by Gemlife (refer Attachments 2 and 3). Information in the 
spreadsheets was also summarised to answer the individual questions.

Answer a. - Offsite construction would require an AV (19m long semi-trailer) for delivery of the sections.  
Build onsite would be limited to materials deliveries via HRV (12.5m long).  Offsite construction would 
require a total of 6 AV movements per dwelling (3 to and 3 from the site).

Answer b. - A crane is required for both options.  For onsite construction, the largest crane would be a 13-
tonne city crane.  For offsite construction a 40-tonne all terrain mobile crane would be required.

Answer c. - Gemlife construct all manufactured homes to ensure quality and a final high quality design 
aesthetic.
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Answer d. - No, the manufactured homes would be built on their dwelling sites.

Answer e. - Refer Tab 2 of the spreadsheet for total visitations for each option.  Importantly, most of the 
visitations are made in small vehicles by trades people.

Answer f. - Yes, employment for construction would be sourced locally where available.  It is important to 
note that offsite construction requires a large roofed hardstand area ideally within 50km of the site.  The 
most likely location to find something like this would be Yatala in South East Queensland.  If this was to 
occur the majority of materials and trades would then be sourced from the Brisbane, Logan and Gold 
Coast areas rather than the Tweed. 

Answer g. - 14 weeks for an onsite build.  The manufactured homes are typically built-in batches so the 
total construction time isn't 96 X 14 weeks. 

Finally, and probably one of the most critical considerations.  The built offsite option requires an AV to 
access the site.  The roads in the manufacture home estate are only sized to accommodate up to a HRV.  
An AV cannot physically access the site to deliver the modules of the Manufactured Homes if they are built 
off site.

Overall, we believe the benefits of building onsite out way any potential negatives, especially given these 
negatives can be appropriately managed through things like standard hours of construction, site 
management procedures and the acoustic fencing being installed as part of the civil works.  While the build 
onsite option will result in an overall larger number of vehicle visitation, these are predominately from small 
vehicles (trades people), the size of the service vehicle becomes manageable and can physically access 
the site, and the size of the crane required significantly reduces.

Perhaps the most important benefit given the times we find ourselves in; the build onsite option will 
facilitate maximum involvement my local materials supplies and trades people.  The built off site option 
given the physical requirements of the facility required for offsite construction, would see this most likely 
sourced from Brisbane, Logan and Gold Coast areas rather than the Tweed.

Council Assessment Conclusions

The additional information provided regarding on site and off site construction is not disputed.

However, in regard to the areas most at risk of noise exposure (sites 39, 40 and 85 to 96) there is no 
acoustic barrier. Therefore any onsite construction in these locations without a barrier will impact on the 
neighbours during construction. Therefore the officer’s recommendations in the original report considered 
at the Council meeting on 15 July 2021 are still recommended.

In the event that Council supports the construction of all dwellings on site, it may be beneficial to include a 
general condition in the Section 68 Application (which seeks approval to build on site) requiring 
construction of a temporary acoustic wall. Assuming typical construction materials and techniques (eg 
plywood, no gaps), a temporary acoustic wall is expected to reduce noise generated at ground level by 7 
to 10 dB. Where construction works are carried out above ground level and a temporary acoustic wall 
marginally interrupts line of sight between the noise source and the receiver, attenuation will be 
approximately 5 dB. Where there is line of sight between the noise and the receiver, a temporary acoustic 
wall will provide no attenuation. If Council wants to approve construction on site across the whole site an 
example of general possible conditions on the Section 68 Application are as follows:

1. Within 90 days of approval of this Section 68 Application, and prior to any dwelling construction 
works on site 39, 40 and 85 to 96, the applicant is to provide an amended acoustic report that 
assesses construction noise associated with sites 39, 40 and 85 to 96 and recommends an 
appropriate temporary acoustic barrier, to the satisfaction of the General Manager or delegate. 
Following approval by Council and prior to any dwelling construction works, the temporary 
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acoustic barrier is to be installed.’

2. Within 90 days of approval of this Section 68 Application and prior to any dwelling being 
constructed on site the applicant is to seek a modification to DA17/0358 that seeks development 
consent for the proposed acoustic wall adjoining sites 39, 40 and 85 -96. 

3.  Prior to any construction on site for sites 39,40, and 85-96 the applicant is to have a 
Construction Certificate to construct an acoustic wall as approved by any modified DA17/0358. 

Original Summary

An application under Section 82 of the Local Government Act 1993 has been received from Zone Planning 
Group in relation to the manufactured home estate approved via DA17/0358.01, at 30 Fraser Drive, Tweed 
Heads South. The application objects to the application of the Local Government (Manufactured Home 
Estates, Caravan Parks, Camping Grounds and Moveable Dwellings) Regulation 2005 Clause 41(1), 
which states:

"A manufactured home must not be installed on a dwelling site unless each major section of the 
home has been constructed and assembled at, and transported to the manufactured home estate 
from, a place of manufacture outside the manufactured home estate."

Valid reasons have been provided which demonstrate the requirements of Clause 41 are ‘unreasonable or 
unnecessary’ at some sites. Potential amenity impacts have been identified by Council officers at sites that 
are within close proximity to an adjacent caravan park. Council is requested to support the objection with 
the officer’s amendment. The objection may then be forwarded to the Department of Planning, Industry 
and Environment for the concurrence of the Departmental Chief Executive.
 

 
RECOMMENDATION:
That Council, in respect land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads 
South:

1. Supports the Section 82 application and allows the manufactured homes to be erected 
progressively within the manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on 
site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and 
include a condition excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry 
and Environment for concurrence of the Departmental Chief Executive, in accordance with 
Section 82(3) of the Local Government Act 1993.

 

 
ATTACHMENTS
1. Section 82 Objection
2. Construction Anaysis - On Site vs Off Site
3. Construction Anaysis - Construction Visitations
 

 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2005.
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b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost): 
The subject application has no impact on the budget 

ii. Environmental:
Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2005 applies to regulation of manufactured homes estates. 

iii. Social:
 Occupants of a nearby caravan park may be subjected to amenity impacts.
  
c. Legal Considerations:
 The relevant legislation sets out various Appeal options. 
  
d.Risk Considerations:
 Occupants of a nearby caravan park may be subjected to amenity impacts.
  
e. Engagement/Communication:
 The subject application has not required public notification.
  

 

 
REPORT:
An application under Section 82 of the Local Government Act 1993 has been received from Zone Planning 
Group. The applicant seeks to erect manufactured homes on site within the Manufacture Home Estate 
(MHE). The applicant is lodging the objection application for the Manufactured Home Estate 
(DA17/0358.01) at 30 Fraser Drive, Tweed Heads South.

Section 82 states:

82   Objections to application of regulations and local policies

(1)  An applicant for an approval may lodge with the council an objection—

(a)  that the regulations or a local policy adopted under Part 3 by the council relating to the activity for 
which approval is sought do not make appropriate provision with respect to that activity, or
(b)  that compliance with any provision of those regulations or such a policy is unreasonable or 
unnecessary in the particular circumstances of the case.

(2)  The applicant must specify the grounds of the objection.

(3)  If the objection relates to the regulations and the council is satisfied that the objection is well founded, 
it may, with the concurrence of the Departmental Chief Executive, in determining the application, direct 
that—

(a)  such provisions of any regulation relating to that activity as are specified in the direction—

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,
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in respect of the carrying out of that activity, or

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

or give directions under both paragraphs (a) and (b).

(3A)  If the objection relates to a local policy adopted under Part 3 by the council and the council is 
satisfied that the objection is well founded, it may, in determining the application, direct that—

(a)  such provisions of any local policy relating to that activity as are specified in the direction—

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

in respect of the carrying out of that activity, or

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

or give directions under both paragraphs (a) and (b) and the council must give the reasons for its direction 
or directions.

(3B)  An objection is well founded for the purposes of subsection (3A) only if the council is satisfied that no 
person or the public interest will be adversely affected by the variation and that any variation is consistent 
with the principles of ecologically sustainable development.

(4)  Any direction given by the council under subsection (3) or (3A), if the council’s approval to the 
application concerned is granted, has effect according to its tenor and, in the case of a direction referred to 
in subsection (3)(a)(ii) or (b) or subsection (3A)(a)(ii) or (b), is a condition of that approval.

The application objects to application of the Local Government (Manufactured Home Estates, Caravan 
Parks, Camping Grounds and Moveable Dwellings) Regulation 2005 Clause 41(1) which requires that:

"A manufactured home must not be installed on a dwelling site unless each major section of the 
home has been constructed and assembled at, and transported to the manufactured home estate 
from, a place of manufacture outside the manufactured home estate."

Further, Clause 36(1)(b) of the Regulation states that a manufactured home estate must not be used:

‘for the manufacture, construction or reconstruction of moveable dwellings.’

Objection

These legislative restrictions are considered to be in place to protect the amenity of existing residents in an 
established caravan park or manufactured home estate, where construction activities are likely to 
unreasonably impact on amenity. The future development at this site is a new MHE, where the installation 
of 96 manufactured homes will be permissible upon completion of civil works.  

Amenity

The application  states:

“Onsite construction and erection of the manufactured homes will provide for improved residential 
amenity for those occupants within the MHE and surrounding properties adjacent to the roads that 
provide access to the subject site. In this respect onsite construction improves residential amenity 
through the following ways: 
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• Removing the need for any oversized loads to share the main entrance and internal road system 
with MHE residents; 
• Avoiding the trip generation and associated issues such as environmental health and manoeuvring 
and logistical difficulties caused from up to 200 pilot assisted, oversized loaded vehicles from the 
place of manufacture to the subject site, and 
• Providing continued and consistent onsite construction management that could not be achieved via 
offsite construction of the homes. 

The construction of the manufactured homes onsite will allow for the development and 
implementation of staging and associated site access arrangements which reflect an acceptable 
level of amenity for residents within the MHE and as the development grows. The objection as 
proposed will allow for the contractors constructing and erecting the dwellings to utilise designated 
construction arrangements including access rather than the oversized loads through the main 
entrance, negating the internal road system and the use of a crane to lift the dwelling onto the site. 
As a result, the proposal will assist in preserving residential amenity for those residents within the 
MHE.”

A condition could possibly be applied to a Section 68 Approval to Operate (Local Government Act 1993) 
requiring the submission of a construction management plan for the site to minimise disturbances.

The applicant also states:

 “It is acknowledged that building contractors will be onsite for a longer period of time through the 
construction and erection of the dwellings however the potential impacts on residential amenity will 
be managed by:

• Where possible separate the construction access from resident access; 
• Staging of the development in a manner which seeks to minimise onsite conflict and protects 
residential amenity; 
• Ensuring continued and consistent onsite construction management. Where suitable a single 
contractor will be utilised to manage and supervise the construction of all manufactured homes; 
• Proactive approaches to construction management and minimising amenity induced issues such as 
emissions, noise, vibration etc. 
• Utilising stand hours of work typical to those imposed upon development approvals”.

Although the staged development may provide benefits to residents of the MHE, this may also impact the 
neighbouring residents within The Palms Caravan Park, particularly due to longer manufactured home 
build times.

The subject site is generally well buffered on the north (vacant lot) and the south and west (road reserves). 
However sites on the north-east side of the property (39, 40 and 85 to 96) will be within 10 metres of sites 
within The Palms Caravan Park.

Considering the close proximity of these sites and acknowledged longer build times, it is concluded that 
some residents within The Palms Caravan Park would experience substantially more disturbance due to 
manufactured homes being built on site, as opposed to them being built off site.
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Road Safety and Environmental Health 

The application states:
 “The proposal for on-site construction and erection of the manufactured homes will immediately 
eliminate the need for in excess of 200 pilot assisted, over sized loaded vehicle trips from the place 
of manufacture to the subject site using the above mentioned roads. This reduction in loaded 
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vehicles will provide a clear improvement in road safety on the Pacific Highway and numerous local 
roads and associated environmental health benefits (vehicle emissions, potential for land and water 
pollution, noise, vibration, injury and incident management)”.

Facility Management 

The application states:

“The proposed on-site construction of the manufactured homes and associated structures will 
provide for greater onsite facility management, with superior levels of control over the design and 
construction of the dwellings. Specifically, it is expected the onsite construction of the manufactured 
homes will provide for improved coordination, site supervision and management toward the 
construction of the dwellings. This will in turn assist in greater levels of design, construction and 
installation compliance that also has opportunities for reduced conflict and dispute for residents of 
the estate”.

Stated Grounds of Objection

The application is provided in full as an attachment to this report. However, the submission nominates the 
following as the formal ‘grounds of objection’:

1. Improvement in road safety and incidents for the Pacific Highway and numerous local roads; 
2. Reduction in environmental health issues including, vehicle emissions, potential for land and water 
pollution, noise and vibration;
3. Improved residential amenity for those within the MHE and surrounding residential users adjacent to the 
access roads to the subject site, and
4. Greater onsite facility management, with improved levels of control over the design and construction of 
the dwellings.

Section 68 Approval

The applicant has submitted a Section 68 Approval to Operate which is intended to be issued on 
completion of civil works and before installation of any manufactured homes. If the request for 
manufactured homes to be erected on site is to proceed a condition of the Section 68 Approval to Operate 
could also be applied to require the submission of a construction management plan for the site to minimise 
disturbances. If required, Council could identify which manufactured homes sites are permitted to be built 
on site. This approval could be amended at a later date pending review of any submissions from the 
applicant.

CONCLUSION:

Valid reasons have been provided which demonstrate the requirements of Clause 41 are ‘unreasonable or 
unnecessary’ at some sites. Indirectly the Section 82 Application would also apply to the provisions of 
Clause 31(1) (b). Council is requested to support the objection and thus permit the on-site erection of 
relocatable homes excluding sites 39, 40 and 85 to 96 due to amenity concerns. The application may then 
be forwarded to the Department of Planning, Industry and Environment for the concurrence of the 
Departmental Chief Executive.
 

 
OPTIONS:
That Council:

1. Supports the Section 82 objection and allow the manufactured homes to be erected progressively within 
the manufactured home estate; and

The application be forwarded to the Department of Planning, Industry and Environment for concurrence of 
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the Departmental Chief Executive, in accordance with Section 82(3) of the Local Government Act 1993; or

2. Supports the Section 82 objection and allow the manufactured homes to be erected progressively within 
the manufactured home estate; 

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site due to 
amenity concerns;
b) On completion of civil works, Council issue the Section 68 Approval to Operate and include a condition 
excluding sites 39, 40 and 85 to 96 from being built on site;
c) The application be forwarded to the Department of Planning, Industry and Environment for concurrence 
of the Departmental Chief Executive, in accordance with Section 82(3) of the Local Government Act 1993; 
or

3. Refuses the objection and require the manufactured homes to be constructed off site and transported to 
the manufactured home estate.

Option 2 is recommended.
 

 
PREVIOUS COUNCIL RESOLUTIONS:
Council meeting 15 July 2021

RESOLVED that:

1. Council defers this item and seeks further advice on the justification to build on-site including but not 
limited to comparative analysis for on-site/off-site build in regards to the following issues:

a. The size of the trucks that would be used for the manufactured homes?
b. Would a crane be required?
c. Where the manufactured homes may be purchased and supplied from?
d. If built on-site would homes be built on one location and moved to independent sites?
e. The number of vehicle movements for built on or built off locations? 
f. If employment for construction would be sourced locally. 
g. The estimated time for on-site construction.

2. This matter be brought back to the 5 August 2021 Council meeting.
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TITLE: Application under Section 82 of the Local Government Act 1993, 
manufactured home estate (to build on site) at 30 Fraser Drive, 
Tweed Heads South 

  

Submitted 
By: Building and Environmental Health
 

 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
People, places and moving around 
Who we are and how we live 
3.1.6 Environmental Health - To support public health and environmental safety through education, 
inspections and enforcement of government rules and regulations.
 

ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
Updated Summary

This is the third Council report regarding applications under Section 82 of the Local Government Act 1993 
to construct manufactured homes at 30 Fraser Drive, Tweed Heads South.

The first report was considered at Council’s meeting of 15 July 2021. The subsequent resolution is 
included as Attachment 1.

The second report was considered at Council’s meeting on 5 August 2021 (included as Attachment 2), 
where Council RESOLVED that:

1. Supports the Section 82 application and allows the manufactured homes to be erected 
progressively within the manufactured home estate subject to the following:

a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on 
site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and 
include a condition excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry 
and Environment for concurrence of the Departmental Chief Executive, in accordance with 
Section 82(3) of the Local Government Act 1993.

The appeal and Council resolution were forwarded to the Department of Planning, Industry and 
Environment on 7 September 2021. Concurrence was granted by the Departmental Chief Executive (under 
delegation) on 21 December 2021 (included as Attachment 3).

In the period between the documentation being forwarded to the Department of Planning, Industry and 
Environment, and concurrence being granted, the applicant lodged another application under Section 82 to 
build on site (on 7 October 2021), which is to be referred to as the ‘current application’.

Council officers have been working with the applicant regarding a number of matters associated with the 
site and development of it, including a completely separate application under Section 82 relating to a 
different matter.

Only recently has the current application under Section 82 to build on site, dated 7 October 2021, been 
assessed and considered.
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Current application under Section 82 to build on site, 7 October 2021

The current application under Section 82 to build on site, dated 7 October 2021, is included as Attachment 
4.

The application outlines reasons why, in the applicant’s opinion, on site construction of manufactured 
homes will result in better outcomes.

In the two previous Council reports regarding this matter, concerns regarding amenity impacts, most 
notably noise, on sensitive receivers to the north of sites 39, 40 and 85 to 96 was identified as a key 
consideration.

Council Assessment Conclusions

The additional information provided regarding on site and off site construction is not disputed. Challenges 
regarding off site construction of current proposed manufactured homes is noted.

The current application under Section 82 is not considered to have adequately addressed amenity 
impacts. It includes limited detail regarding noise impacts associated with construction on site at sites 39, 
40 and 85 to 96. The second application does not include an acoustic report prepared by an acoustic 
consultant addressing the matter.

The second report considered at Council’s meeting on 5 August 2021 noted the option of the applicant 
providing an amended acoustic report that assesses construction noise associated with sites 39, 40 and 
85 to 96 and recommends an appropriate temporary acoustic barrier. Such a report has not been provided 
to date.

Concurrence has already been granted to build manufactured homes on site, excluding sites 39, 40 and 85 
to 96.
 

 
RECOMMENDATION:
That Council, in respect to land described as Lot 11 DP 125420830, 30 Fraser Drive, Tweed Heads 
South informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site as 
per resolution of 5 August 2021, and on completion of civil works, Council issues the Section 68 
Approval to Operate and includes a condition excluding sites 39, 40 and 85 to 96 from being built 
on site.

 

 
ATTACHMENTS
1. Council resolution 15 July 2021
2. Council report 5 August 2021
3. Instrument of Concurrence granted 21 December 2021
4. Section 82 Objection Report
 

 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans

 Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2021. 
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b. Sustainability:
i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost): 
The subject application has no impact on the budget. 

ii. Environmental (including climate change):
Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2021 applies to regulation of manufactured homes estates. 

iii. Social:
 Occupants of a nearby caravan park may be subjected to amenity impacts. 

 

c. Legal Considerations:
 The relevant legislation sets out various Appeal options. 

 

d. Risk Considerations:

 Occupants of a nearby caravan park may be subjected to amenity impacts.

 

e. Engagement/Communication:
 The subject application has not required public notification.
  

 

 
REPORT:
An application under Section 82 of the Local Government Act 1993 has been received from Zone Planning 
Group. This is the second application received regarding this matter (referred to as the ‘current 
application’). The applicant seeks to build manufactured homes on all sites within the Manufacture Home 
Estate (MHE). The applicant has lodged the objection application for the Manufactured Home Estate 
(DA17/0358.01) at 30 Fraser Drive, Tweed Heads South.

Section 82 states:

82   Objections to application of regulations and local policies

(1)  An applicant for an approval may lodge with the council an objection—

(a)  that the regulations or a local policy adopted under Part 3 by the council relating to the activity for 
which approval is sought do not make appropriate provision with respect to that activity, or
(b)  that compliance with any provision of those regulations or such a policy is unreasonable or 
unnecessary in the particular circumstances of the case.

(2)  The applicant must specify the grounds of the objection.

(3)  If the objection relates to the regulations and the council is satisfied that the objection is well founded, 
it may, with the concurrence of the Departmental Chief Executive, in determining the application, direct 
that—
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(a)  such provisions of any regulation relating to that activity as are specified in the direction—

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

in respect of the carrying out of that activity, or

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

or give directions under both paragraphs (a) and (b).

(3A)  If the objection relates to a local policy adopted under Part 3 by the council and the council is 
satisfied that the objection is well founded, it may, in determining the application, direct that—

(a)  such provisions of any local policy relating to that activity as are specified in the direction—

(i)  are not to apply, or
(ii)  are to apply with such modifications as are specified in the direction,

in respect of the carrying out of that activity, or

(b)  such requirements as are specified in the direction are to apply to the carrying out of that activity,

or give directions under both paragraphs (a) and (b) and the council must give the reasons for its direction 
or directions.

(3B)  An objection is well founded for the purposes of subsection (3A) only if the council is satisfied that no 
person or the public interest will be adversely affected by the variation and that any variation is consistent 
with the principles of ecologically sustainable development.

(4)  Any direction given by the council under subsection (3) or (3A), if the council’s approval to the 
application concerned is granted, has effect according to its tenor and, in the case of a direction referred to 
in subsection (3)(a)(ii) or (b) or subsection (3A)(a)(ii) or (b), is a condition of that approval.

The application objects to application of the Local Government (Manufactured Home Estates, Caravan 
Parks, Camping Grounds and Moveable Dwellings) Regulation 2021 Clause 41(1) which requires that:

‘A manufactured home must not be installed on a dwelling site unless each major section of the 
manufactured home is –
(a) constructed and assembled at a place of manufacture outside the manufactured home estate, 
and
(b) transported to the manufactured home estate from the place.’

Further, Clause 36(1)(b) of the Regulation states that a manufactured home estate must not be used:

‘for the manufacture, construction or reconstruction of moveable dwellings.’

Objection

These legislative restrictions are considered to be in place to protect the amenity of existing residents in an 
established caravan park or manufactured home estate, where construction activities are likely to 
unreasonably impact on amenity. The future development at this site is a new MHE, where the installation 
of 96 manufactured homes will be permissible upon completion of civil works.  

Amenity
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Under Sections 5.1 (iv) and 5.1 (v), the application states:

“At its worst, the separation between dwelling sites 39, 40 and 85 through 96 and the nearest 
dwellings in the adjoining caravan park is 4m. Within this 4m setback, landscaping and a 1.8m high 
acoustic grade fence constructed as part of the Civil works for the Manufacture Home Estate will be 
provided. Before starting the construction/assembly of the manufactured homes on the site, these 
acoustic fences will be in place. The location of the acoustic grade fences and the technical 
specifications are shown in Attachment B. Fencing types 01 through 06 are all acoustic grade.

To minimise the overall construction time, the proponent will elect to construct the manufactured 
homes for dwelling sites 39, 40 and 85 through 96 as one construction block immediately 
following completion of projects civil works and the issue of the approval to operate. This will 
minimise impact to the adjoining properties but provide one consolidated construction period which 
will immediately follow the sites civil works, rather than 14 separate installation periods spread out 
over 12 to 24 months that it will take to sell out the manufactured home estate entirely.

The proposed onsite construction and erection of the manufactured homes ensures greater control 
over the design and installation of dwellings over the offsite build option. The proposed onsite 
construction of the dwellings will provide for improved coordination, supervision, and management of 
the installation of the manufactured homes that cannot be achieved with the level of supervision 
offsite. The improved onsite management allows for residential amenity to be maintained by 
implementing best practice construction management procedures. The proponent is willing to 
prepare an appropriate construction management plan for dwelling sites 39, 40 and 85 through 96.”

‘Attachment B’ referred to above is included in Attachment 3. Attachment B is not an acoustic report that 
assesses construction noise associated with sites 39, 40 and 85 to 96 and recommends an appropriate 
temporary acoustic barrier.

As noted in a previous Council report, assuming typical construction materials and techniques (eg 
plywood, no gaps), a temporary acoustic wall is expected to reduce noise generated at ground level by 7 
to 10 dB. Where construction works are carried out above ground level and a temporary acoustic wall 
marginally interrupts line of sight between the noise source and the receiver, attenuation will be 
approximately 5 dB. Where there is line of sight between the noise and the receiver, a temporary acoustic 
wall will provide no attenuation.

The subject site is generally well buffered on the north (vacant lot) and the south and west (road reserves). 
However sites on the north-east side of the property (39, 40 and 85 to 96) will be within 10 metres of sites 
within The Palms Caravan Park.

Considering the close proximity of these sites and acknowledged longer build times, it is concluded that 
some residents within The Palms Caravan Park would experience substantially more disturbance due to 
manufactured homes being built on site, as opposed to them being built off site.
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Road Safety and Environmental Health 

The application states:

“Specifically, two (2) primary routes can be used to access the subject site. Access to the subject site 
would be principally through the use of the Pacific Highway (State Controlled Road) and several Local 
Roads that also provide access to surrounding services and uses such as Tweed City Centre and 
commercial, retail and residential uses. Travel efficiencies much depend on the direction of travel, i.e., 
north or southbound and time of journey. The two (2) main routes are:

1. Pacific Highway taking Tweed Heads South Exit via Kirkwood road, Dry Dock Road onto Fraser Drive; 
2. Pacific Highway takes Tweed Heads South Exit (north travel), or Tweed Heads South and Banora point 
exit (south travel) to Minjungbal Road, Darlington Drive through Leisure Drive and Fraser Drive. 

Several other options reduce dependency on the Pacific Highway, including Tweed Valley Way, Terranora 
Road or Fraser Drive. It is also noted that a combination of travel methods would be used in offsite 
dwelling construction and depend on the manufacture location and travel time.

The proposal for onsite construction and erection of the manufactured homes will immediately eliminate 
the need for approximately 84 pilot assisted, oversized load vehicle trips from the place of manufacture to 
the subject site using the roads mentioned above. This reduction in loaded vehicles will provide a clear 
improvement in road safety on the Pacific Highway and numerous local roads and associated 
environmental health benefits (vehicle emissions, potential for land and water pollution, noise, vibration, 
injury and incident management). Refer Attachment C for breakdown of vehicle trips associated with onsite 
and offsite construction.

The installation of any manufactured homes built offsite would require a 40-tonne crane to lift and place the 
major sections onto the dwelling sites. Such an operation requires significant safety measures to be 
employed, including the relocation of any residents directly adjoining dwellings (potentially including 
dwellings located offsite) for between 24 and 48 hours, and the closure of internal roads. This represents a 
significant logistical challenge and impost to residents.

Onsite construction will eliminate the frequent moving of the largest heavy vehicles to and from and within 
the subject site, improving local road safety and associated environmental health benefits (mentioned 
above).

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 380 of 479



It is, however, recognised that there is still a potential for work-based incidents and accidents to occur in 
association with the onsite construction of manufactured homes. The level of risk, however, can be better 
controlled through professional onsite management.

It is considered onsite construction of the moveable dwellings will incur a significant reduction in the risk of 
road incidents and accidents, reduce the environmental health risks and hazards both offsite and onsite 
and provide for onsite management that will aid in injury and enhance environmental outcomes.”

On site construction at sites 39, 40 and 85 to 96 will not appear to cause any road safety issues, however, 
it will possibly cause an amenity issue as a result of noise during construction for nearby residents and 
hence why this application is recommended for refusal. 

Manufactured Home Estate Road Sizing 

The application states:

“As part of the layout amendments approved under DA17/0358.01, The internal roads of the Manufactured 
Home Estate were only sized to facilitate access for service vehicles up to Heavy Rigid size. Heavy Rigid 
size is appropriate to allow removalist trucks and refuse vehicles on site.

The major sections of the manufactured homes will require an Articulated Vehicle (semi-trailer) for their 
transport. While it may be possible, under pilot escort, to have an articulated vehicle (semi-trailer) reach 
the site, once there, it will not be able to navigate the internal road network or other obstacles such as 
entry gates. It is physically impossible to get the required size of vehicle need for offsite construction of the 
manufactured homes onto the site.”

 
The applicant’s conclusion that a truck cannot come onto the site due to the entry gates and internal road 
network has not been further substantiated by more than the above comment. If these sites were built first 
a smaller truck with more sections of the house could feasibly come into the site. Furthermore, entry gates 
can be removed to accommodate the necessary vehicles.  

Application Conclusion

The application is provided in full as an attachment to this report. However, the application includes the 
following conclusion:

“This Section 82 objection has a purpose to modify specific provisions of the LG Reg in respect to the 
requirement for the offsite construction of the manufactured homes to be provided on dwelling sites 39, 40 
and 85 through 96. In this respect, this report seeks to modify/ alter clauses 36(1)(b) and 41(1) of LG 
Regulation.

Consistent with clause 82(2), the report has found the grounds for the objection are road safety 
improvements, reduced environmental health issues, residential amenity and more excellent facility 
management, reduction in manufacture home cost and maximisation of local employment and economic 
activity. These benefits, in this case, prevail over those that would be obtained in the event of offsite 
construction.

Overall, we believe the benefits of building onsite outweigh any potential negatives, especially given that 
these negatives can be appropriately managed through things like standard hours of construction, site 
management procedures, and the acoustic fencing being installed as part of the civil works. The 
proponent's commitment is to construct all 14 manufactured homes in a single block following completion 
of civil work and prepare and implement a detailed Construction Management Plan to ensure an 
appropriate level of residential amenity is maintained.
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Notably, the report has also found the requirements for offsite construction, and onsite installation of 
dwellings is unnecessary due to the merits afforded to onsite construction, which directly promote the 
object of the LG Regulation. Having regard to Section 82(1)(b) of the LG Reg, support from Tweed Shire 
Council is requested for the construction of manufactured homes on dwelling sites 39, 40 and 85 through 
96 and that Council forward a letter of support to the Director-General of the Department of Planning and 
Environment seeking concurrence.”

The application is not supported as on site construction at sites 39, 40 and 85 to 96 will possibly cause an 
amenity issue as a result of noise during construction for nearby. The application has not been supported 
by an adequate acoustic report and therefore is recommended for refusal. 

Section 68 Approval

The applicant has submitted a Section 68 Approval to Operate which is intended to be issued on 
completion of civil works and before installation of any manufactured homes. If the request for 
manufactured homes to be constructed on site is to proceed a condition of the Section 68 Approval to 
Operate could also be applied to require the submission of a construction management plan for the site to 
minimise disturbances, which the applicant has already advised they are willing to do.

CONCLUSION:

This amended Section 82 Objection for on site construction at sites 39, 40 and 85 to 96 has not  
demonstrated the requirements of Clause 41 are ‘unreasonable or unnecessary’. The amenity impacts for 
onsite construction at sites 39, 40 and 85 to 96 are deemed to warrant refusal as the acoustic report fails 
to address construction noise.
 

 
OPTIONS:
That Council:

1. Supports the new Section 82 objection and allow the manufactured homes at sites 39, 40 and 85 to 96 
to be constructed within the manufactured home estate; and

The application be forwarded to the Department of Planning and Environment for concurrence of the 
Departmental Chief Executive, in accordance with Section 82(3) of the Local Government Act 1993; or

2. Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site as per 
resolution of 5 August 2021, and on completion of civil works, Council issues the Section 68 Approval to 
Operate and includes a condition excluding sites 39, 40 and 85 to 96 from being built on site.

Option 2 is recommended.
 

 
PREVIOUS COUNCIL RESOLUTIONS:
Council meeting 15 July 2021

RESOLVED that:

1. Council defers this item and seeks further advice on the justification to build on-site including but not 
limited to comparative analysis for on-site/off-site build in regards to the following issues:
a. The size of the trucks that would be used for the manufactured homes?
b. Would a crane be required?
c. Where the manufactured homes may be purchased and supplied from?
d. If built on-site would homes be built on one location and moved to independent sites?
e. The number of vehicle movements for built on or built off locations? 
f. If employment for construction would be sourced locally. 
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g. The estimated time for on-site construction.
2. This matter be brought back to the 5 August 2021 Council meeting.

Council meeting 5 August 2021

RESOLVED that:
1. Supports the Section 82 application and allows the manufactured homes to be erected progressively 
within the manufactured home estate subject to the following:
a) Council informs the applicant that sites 39, 40 and 85 to 96 are not supported to be built on site;
b) On completion of civil works, Council issues the Section 68 Approval to Operate and include a condition 
excluding sites 39, 40 and 85 to 96 from being built on site;
c) The appeal and Council resolution are forwarded to the Department of Planning, Industry and 
Environment for concurrence of the Departmental Chief Executive, in accordance with Section 82(3) of the 
Local Government Act 1993.
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EF21/14156/IRF21/5155 

 
 

Mr Troy Green 
General Manager 
Tweed Shire Council 
PO Box 816 
MURWILLUMBAH NSW 2484 
 

Via email: tsc@tweed.nsw.gov.au 
 
Attention: David Bell 
 

Dear Mr Green 
 
I am writing in response to Council’s request for concurrence under section 82(3) of 
the Local Government Act 1993 in relation to a section 68 application associated with 
the manufactured home estate, community amenity buildings and associated 
ancillary uses on Lot 11 DP 1254208, 30 Fraser Drive, Tweed Heads South. 
 
Having regard to the information provided and as delegate of the Secretary, I have 
granted concurrence under section 82(3) of the Local Government Act 1993 in 
accordance with the details set out in the attached instrument of concurrence.  
 
Should you have any further enquiries about this matter, I have arranged for Ms 
Jenny Johnson to assist you. Ms Johnson can be contacted on 6643 6414. 
 
 
Yours sincerely  
 

   21/12/21 

 
Craig Diss 
Acting Director, Northern Region 
Local and Regional Planning 
 
Encl: Instrument of Concurrence 
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Local Government Act 1993 
 

Concurrence under Section 82(3) of the Act 
 
Under Instrument of Delegation granted by the Acting Chief Executive of the Office of Local 
Government on 25 January 2016 under Section 745 of the Local Government Act 1993, I, 
Acting Director, Northern Region of the Department of Planning, Industry and Environment, 
grant concurrence under Section 82(3) of the Local Government Act 1993 to Tweed Shire 
Council approving the application to Council under Section 68 of the Local Government Act 
1993 set out in Schedule 1, with a direction that the clause in the Local Government 
(Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable Dwellings) 
Regulations 2021 do not apply: 
 
 

1. Clause 36(1)(b) – Use of manufactured home estates; 
 

2. Clause 41(1) – Manufactured homes to be constructed and assembled off site. 
 
 
Further, I direct that the term installed in the following clauses may be interpreted as the 
word erected: 
 

1. Clause 51(2)(b) – structural soundness; 

2. Clause 65(1) – Footings; 

3. Clause 66 – Installation to comply with specifications; 

4. Clause 67(2) & (3) – Compliance plate; 

5. Clause 68 – Notice of completion of installation; and 

6. Clause 69 – Certificate of completion. 
 
 
 
 
 
Dated 21 day of December 2021 
 
 

 
 
Craig Diss 
Acting Director, Northern Region 
Local and Regional Planning  
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Schedule 1  
 

Section 68 Application as referred to in correspondence from Tweed Shire Council 
dated 7 September 2021 (Council Ref – DA17/0358.01) for a manufactured home 
estate, community amenity buildings and ancillary uses on Lot 11 DP 1254208, 30 
Fraser Drive, Tweed Heads South.  
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Council Reference: DA17/0358.01  LN84603 
Your Reference:  

 
 
 
15 December 2020 
 
Gth Resorts NO.14 Pty Ltd  
Atf Gth Resorts NO.14 Unit Trust 
C/- Zone Planning Group Pty Ltd 
PO Box 3805 
BURLEIGH TOWN  QLD  4220  
 
 
Dear Sir/Madam 
 
Section 4.55 Application DA17/0358.01 - amendment to Development 
Consent DA17/0358 for a manufactured home estate at Lot 11 DP 1254208; 
No. 30 Fraser Drive TWEED HEADS SOUTH  

Reference is made to your application regarding the above.  Please find enclosed 
Amended Consent DA17/0358. The consent has been amended as follows: 

1. Delete Condition No. 1 and replace with new Condition No. 1A which reads 
as follows: 

1A The development shall be completed in accordance with the Statement of 
Environmental Effects prepared by and the following plans and 
documentation except where varied by the conditions of this consent, or as 
amended in red by council.  

• Drawing No.BP1152/SK2.02 Issue T Master Plan prepared by Jared 
Poole Design and dated 19 November 2020 

• Drawing No.BP1152/SK2.03 Issue K Community Plan prepared by 
Jared Poole Design and dated November 2020 and except where 
varied by the requested amended Community Plan as detailed below;  

• Drawing No.BP1152/SK2.04  Issue K Staging Plan prepared by Jared 
Poole Design and dated November 2020, 

• Drawing No.BP1152/SK2.05  Issue K Site Plan prepared by Jared 
Poole Design and dated November 2020, 

• Drawing No.BP1152/SK3.01 Issue K Entry Boulevard prepared by 
Jared Poole Design and dated November 2020, 

• Drawing No.BP1152/SK3.02 Issue J Southern Boundary  prepared by 
Jared Poole Design and dated November 2020 

• Drawing No.BP1152/SK3.03 Issue J EEC retained  prepared by 
Jared Poole Design and dated November 2020, 

• Drawing No.BP1152/SK3.04 Issue J Site Sections  prepared by Jared 
Poole Design and dated November 2020, 

• Drawing No.BP1152/SK4.01 Issue J Club House- Ground Floor 
Plan  prepared by Jared Poole Design and dated November 2020 

• Drawing No.BP1152/SK4.02  Issue H Club House- First Floor 
Plan  prepared by Jared Poole Design and dated November 2020 
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• Drawing No.BP1152/SK4.03  Issue G Club House- 
Elevations  prepared by Jared Poole Design and dated September 
2020 

• Drawing No.BP1152/SK4.04  Issue G Club House- 
Elevations  prepared by Jared Poole Design and dated September 
2020 

• Drawing No.BP1152/SK4.05  Issue G Club House- Sections prepared 
by Jared Poole Design and dated September 2020 

• Drawing No.BP1152/SK4.06  Issue G Club House- Sections prepared 
by Jared Poole Design and dated September 2020 

• Drawing No.BP1152/SK5.01 Issue  B Workshop Plan prepared by 
Jared Poole Design and dated November 2020 

• Drawing No.BP1152/SK5.02  Issue B Workshop Elevations prepared 
by Jared Poole Design and dated November 2020 

This consent requires the lodgement of future plans as follows:  

• Community Plan consistent with Condition 62A(e) and accurate 
dimension and lot sites, 

• Vegetation and Fauna Management Plan;  

• Habitat Management Plan; 

• Landscape Plan; 

• Flood Response Assessment Plan. 

These plans are to be lodged with Council for approval.  

The applicant is to comply with the approved plans. 

2. Delete Condition No. 2 and replace with new Condition No. 2A which reads 
as follows: 

2A. This consent approves a manufactured home estate featuring 96 sites 
developed in the following stages:  

Stage 1 

• Bulk Earthworks across entire site including all retaining walls / 
batters, the ‘central overland flow path’ and the stormwater drainage 
along the northern boundary of the site that is adjacent to Lot 20 
DP81101907. 

• Installation of all perimeter fencing including the full extent of the 
acoustic fence. 

• Installation of all common landscaping for the stage 1 area 

• Installation of all buffer planting on the outside of the acoustic fence 
(between the property boundary and acoustic barrier). 

• Installation of all water, sewer, stormwater, electrical & telecoms 
infrastructure for the stage 1 area. 

• Construction of all roads within the stage 1 area, 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 388 of 479



 

Page 3 

 

• Construction of all upgrades along Fraser Drive  

• Construction of the Club House building. 

• Ecological Offset areas. 

• Vegetation and Fauna Management 

• Habitat Management, 

• Creation of 34 dwelling sites; and 

• Construction of a temporary evacuation /construction access road 
through stages 2 and 3 (along the alignment of the ultimate road). 

Stage 2 

• Installation of all water, sewer, stormwater, electrical & telecoms 
infrastructure for the stage 2 area  

• Vegetation and Fauna Management 

• Habitat Management, 

• Installation of stage 2 common landscaping including the buffer 
planting on the inside of the acoustic barrier for the stage 2 area 

• Retention of the temporary evacuation /construction access road 
through stages 2 and 3 (along the alignment of the ultimate road). 

• Construction of all roads within the stage 2 area and 

• Creation of 38 dwelling sites. 

Stage 3 

• Installation of all water, sewer, stormwater, electrical & telecoms 
infrastructure for the stage 3 area. 

• Vegetation and Fauna Management 

• Habitat Management, 

• Installation of stage 3 common landscaping including the buffer 
planting on the inside of the acoustic barrier for the stage 3 area  

• Construction of all roads within the stage 3 area 

• Completion of the temporary evacuation /construction access road 
through stages 2 and 3 (along the alignment of the ultimate road). 

• Construction of the workshop building; and 

• Creation of 24 dwelling sites. 

Installation or construction of the dwellings as submitted does not form part 
of this consent, however on the approved dwelling sites, the dwellings 
must comprise of no more than three (3) bedrooms.  

3. Delete Condition No. 3 and replace with new Condition No. 3A which reads 
as follows: 

3A. The dwelling sites are approved for residential use only and not tourist use. 
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4. Delete Condition No. 4 and replace with new Condition No. 4A which reads 
as follows: 

4A. All dwelling sites are to be located a minimum of 4m from the external 
property boundaries, except dwelling sites 87-96 inclusive, which are to be 
located a minimum of 3.5m from the external property boundary. 

 

5. Delete Condition No. 8 and replace with new Condition No. 8A which reads 
as follows: 

8A. Structures proposed/identified within/over the easements on the land are not 
approved and are to be located external to the easement, except where 
otherwise approved by the General Manager or his delegate. 

6. Delete Condition No. 10 and replace with new Condition No. 10A which 
reads as follows: 

10A. The manufactured home estate shall be constructed and operated in 
accordance with the Local Government (Manufactured Home Estate, 
Caravan Park, Camping Ground and Moveable Dwelling) Regulation 2005, 
except where varied by a Section 82 objection in accordance with the 
Local Government Act 1993. 

7. Delete Condition No. 20 and replace with new Condition No. 20A which 
reads as follows: 

20A. The following areas referenced in this consent are to be collectively 
described as the Conservation Area to be protected and managed for 
conservation purposes in perpetuity comprising a total area of 3124 square 
metres identified as ‘Koala Conservation Area’ Habitat’ on Dwg. No. 
BP1152/SK2.02 Issue T Master-Plan 97 dated 19/11/20 prepared by Poole:  

a. Area to the south-west of the site – 834 m2 

b. Area positioned centrally along the southern boundary of the site – 977 
m2 

c. Area to the east of the site – 1313 m2 

8. Delete Condition No. 22 and replace with new Condition No. 22A which 
reads as follows: 

22A. Erosion and Sediment Control shall be designed, installed and maintained 
in accordance with Tweed Shire Council Development Design 
Specification D7 - Stormwater Quality and its Annexure A - “Code of 
Practice for Soil and Water Management on Construction Works”, including 
the following additional measures (as applicable): 

• 1.8m high chain-wire security fence to be installed around the 
proposed property boundaries. Hessian or a similar product may be 
fixed to the chain-wire fence for additional screening. 

• Sediment fences to be installed downstream of all works and exposed 
soils. 

• In addition to the above silt fencing to be installed across the site at 
minimum 30m spacings where area has been exposed. 
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• Minimise the number of site access locations (preference for one 
only) and provide stabilised site access and shakedown to each 
access to minimise transport of sediment off site. 

• Turf Strips (as required). 

• Topsoil all stockpiles and all batters immediately after works have 
been completed. 

• Hydro-mulch all exposed areas immediately after works have been 
completed. 

• All dust generating activities to cease when wind speed reaches 
35km/h and above. The contractor is responsible for providing a 
calibrated wind meter on site. 

• Increased watering on site to prevent dust generation, including the 
temporary sprinklers (as required). 

• All sediment and erosion control structures, trenches, etc shall be 
regularly maintained and inspected for effectiveness. 

• Stockpile materials in protected locations away from any overland 
flow paths and protect with sediment fencing around stockpile. In the 
event of any rain or high winds, stockpiles are to be covered and 
secured. 

• Reinstate and turf verge areas (as required) where construction 
activities have caused disturbance. 

9. Delete Condition No. 30 and replace with new Condition No. 30A which 
reads as follows: 

30A. Prior to the issue of a Construction Certificate for Stage 1, a Construction 
Environmental Management Plan (CEMP) shall be submitted to and 
approved by the Principle Certifying Authority.  The CEMP shall be 
consistent with the Guideline for the Preparation of Environmental 
Management Plans (DIPNR, 2004).  A copy of the approved plan shall be 
submitted to Council.  The Plan shall address, but not be limited to, the 
following matters where relevant: 

a) Hours of work; 

b) Contact details of site manager; 

c) Traffic and pedestrian management; 

d) Noise and vibration management; 

e) Construction waste management; 

f) Erosion and sediment control; and, 

g) Flora and fauna management. 

Where construction work is to be undertaken in stages, the Proponent 
may, subject to agreement with the Principle Certifying Authority, stage the 
submission of the Construction Environmental Management Plan (CEMP) 
consistent with the staging of activities relating to that work. 

The Proponent shall submit a copy of the approved plan to Council. 
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10. Delete Condition No. 31 and replace with new Condition No. 31A which 
reads as follows: 

31A. Section 7.11 Contributions 

Payment of the following contributions pursuant to Section 7.11 of the Act 
and the relevant Contribution Plan. 

Pursuant to Clause 146 of the Environmental Planning and Assessment 
Regulations, 2000, a Construction Certificate shall NOT be issued by a 
Certifying Authority unless all Section 7.11 Contributions have been paid and 
the Certifying Authority has sighted Council's "Contribution Sheet" signed by 
an authorised officer of Council. 

A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED 
TO THIS CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 

These charges include indexation provided for in the Section 7.11 
Contribution Plan and will remain fixed for a period of 12 months from the 
date of this consent and thereafter in accordance with the rates applicable 
in the current version/edition of the relevant Section 7.11 Contribution Plan 
current at the time of the payment. 

A copy of the Section 7.11 contribution plans may be inspected at the Civic 
and Cultural Centres, Tumbulgum Road, Murwillumbah and Brett Street, 
Tweed Heads. 

Stage 1 

(a) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Passive (Casual): 

10.375 ET @ $2840 per ET $29,465 

($2,184 base rate + $656 indexation) 

CP Plan No. 1 

(b) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Active (Structured): 

10.375 ET @ $3510 per ET $36,416 

($2,504 base rate + $1,006 indexation) 

CP Plan No. 1 

(c) Shirewide Library Facilities: 

28.75 ET @ $1007 per ET $28,951 

($792 base rate + $215 indexation) 

CP Plan No. 11 

(d) Bus Shelters: 

28.75 ET @ $76 per ET $2,185 

($60 base rate + $16 indexation) 

CP Plan No. 12 
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(e) Eviron Cemetery: 

28.75 ET @ $143 per ET $4,111 

($101 base rate + $42 indexation) 

CP Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 

28.75 ET @ $1661 per ET $47,754 

($1,305.60 base rate + $355.40 indexation) 

CP Plan No. 15 

(g) Regional Open Space (Casual) 

28.75 ET @ $1311 per ET $37,691 

($1,031 base rate + $280 indexation) 

CP Plan No. 26 

(h) Regional Open Space (Structured): 

28.75 ET @ $4601 per ET $132,279 

($3,619 base rate + $982 indexation) 

CP Plan No. 26 

Stage 2 

(a) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Passive (Casual): 

25.375 ET @ $2840 per ET $72,065 

($2,184 base rate + $656 indexation) 

CP Plan No. 1 

(b) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Active (Structured): 

25.375 ET @ $3510 per ET $89,066 

($2,504 base rate + $1,006 indexation) 

CP Plan No. 1 

(c) Shirewide Library Facilities: 

33.25 ET @ $1007 per ET $33,483 

($792 base rate + $215 indexation) 

CP Plan No. 11 

(d) Bus Shelters: 

33.25 ET @ $76 per ET $2,527 

($60 base rate + $16 indexation) 

CP Plan No. 12 
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(e) Eviron Cemetery: 

33.25 ET @ $143 per ET $4,755 

($101 base rate + $42 indexation) 

CP Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 

33.25 ET @ $1661 per ET $55,228 

($1,305.60 base rate + $355.40 indexation) 

CP Plan No. 15 

(g) Regional Open Space (Casual) 

33.25 ET @ $1311 per ET $43,591 

($1,031 base rate + $280 indexation) 

CP Plan No. 26 

(h) Regional Open Space (Structured): 

33.25 ET @ $4601 per ET $152,983 

($3,619 base rate + $982 indexation) 

CP Plan No. 26 

Stage 3 

(a) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Passive (Casual): 

21 ET @ $2840 per ET $59,640 

($2,184 base rate + $656 indexation) 

CP Plan No. 1 

(b) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Active (Structured): 

21 ET @ $3510 per ET $73,710 

($2,504 base rate + $1,006 indexation) 

CP Plan No. 1 

(c) Shirewide Library Facilities: 

21 ET @ $1007 per ET $21,147 

($792 base rate + $215 indexation) 

CP Plan No. 11 

(d) Bus Shelters: 

21 ET @ $76 per ET $1,596 

($60 base rate + $16 indexation) 

CP Plan No. 12 
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(e) Eviron Cemetery: 

21 ET @ $143 per ET $3,003 

($101 base rate + $42 indexation) 

CP Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 

21 ET @ $1661 per ET $34,881 

($1,305.60 base rate + $355.40 indexation) 

CP Plan No. 15 

(g) Regional Open Space (Casual) 

21 ET @ $1311 per ET $27,531 

($1,031 base rate + $280 indexation) 

CP Plan No. 26 

(h) Regional Open Space (Structured): 

21 ET @ $4601 per ET $96,621 

($3,619 base rate + $982 indexation) 

CP Plan No. 26 

[PCC0215/POC0395/PSC0175] 

11. Delete Condition No. 32 and replace with new Condition No. 32A which 
reads as follows: 

32A. A certificate of compliance (CC) under Sections 305, 306 and 307 of the 
Water Management Act 2000 is to be obtained from Council to verify that 
the necessary requirements for the supply of water and sewerage to the 
development have been made with the Tweed Shire Council. 

Pursuant to Clause 146 of the Environmental Planning and Assessment 
Regulations, 2000, a Construction Certificate shall NOT be issued by a 
Certifying Authority unless all Section 64 Contributions have been paid and 
the Certifying Authority has sighted Council's "Certificate of Compliance" 
signed by an authorised officer of Council.  

BELOW IS ADVICE ONLY 

The Section 64 Contributions for this development at the date of this 
approval have been estimated as:  

Stage 1 

Water: Nil 

Sewer: Nil 

Stage 2  

Water: Nil 

Sewer: Nil 
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Stage 3 

Water: Nil 

Sewer: Nil 

12. Insert new Condition 32.1 which reads as follows: 

32.1. Prior to the commencement of works as applicable to each Stage of the 
development plans for the Plumbing and Drainage Works on Private Land 
application shall be provided to the Water Authority to demonstrate how the 
internal drainage shall connect to Council’s existing sewer junction. 

13. Delete Condition No. 33 and replace with new Condition No. 33A which 
reads as follows: 

33A. Prior to the issue of a Section 138 under the Roads Act 1993 for the required 
Stage 1 upgrade works in Fraser Drive, a cash bond or bank guarantee 
(unlimited in time) shall be lodged with Council for an amount based on 1% 
of the value of the public infrastructure works as set out in Council’s fees and 
charges at the time of payment. 

The bond may be called up at any time and the funds used to rectify any 
non-compliance with the conditions of this consent which are not being 
addressed to the satisfaction of the General Manager or his delegate. 

The bond will be refunded, if not expended, upon receipt of a 5% Defects 
Liability Bond for these works. 

14. Delete Condition No. 34 and replace with new Condition No. 34A which 
reads as follows: 

34A. In accordance with Section 6.14 of the Environmental Planning and 
Assessment Act 1979 (as amended), a Construction Certificate shall NOT 
be issued until any long service levy payable under Section 34 of the 
Building and Construction Industry Long Service Payments Act, 1986 (or 
where such levy is payable by instalments, the first instalment of the levy) 
has been paid.  Council is authorised to accept payment.  Where payment 
has been made elsewhere, proof of payment is to be provided. 

15. Delete Condition No. 35 and replace with new Condition No. 35A which 
reads as follows: 

35A. All imported fill material shall be from an approved source. 

Prior to the issue of a Construction Certificate for Stage 1, details of the 
source of fill, description of material, proposed use of material, 
documentary evidence that the fill material is free of any contaminants and 
proposed haul route shall be submitted to Tweed Shire Council for the 
approval of the General Manager or his delegate (or the Principle 
Certifying Authority (PCA)) for approval, where the total volume of fill 
required is 500m3 or greater. 

16. Delete Condition 40.  
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17. Delete Condition No. 42 and replace with new Condition No. 42A which 
reads as follows: 

42A. Application shall be made to Tweed Shire Council under Section 138 of the 
Roads Act 1993 for works pursuant to this consent located within the road 
reserve generally in accordance with Drawing Name “2-Dimensional 
Concept Functional Layout”, being Attachment 1 from the Bitzios’ “136-150 
Dry Dock Road - Section 96 Assessment - Response To Information 
Request” document, dated 27 November 2017.  Application shall include 
(but not limited to) engineering plans and specifications undertaken in 
accordance with Councils Development Design and Construction 
Specifications for the following required works: 

(a) New vehicular accesses, turning treatments (northern access and 
southern access), indented bus bay, line marking and localized 
pavement widening off Fraser Drive in general accordance with 
Drawing Name “2-Dimensional Concept Functional Layout”, being 
Attachment 1 from the Bitzios’ “136-150 Dry Dock Road - Section 96 
Assessment - Response To Information Request” document, dated 
27 November 2017, accept where varied by this consent or approved 
otherwise by Council. 

(b) Provision of a northbound indented bus bay on Fraser Drive.  

(c) Provision of pedestrian facilities including a pedestrian refuge across 
Fraser Drive, to Council’s requirements. 

(d) Removal of any disused vehicular laybacks/driveways, with the area 
reinstated to match adjoining works, as applicable. 

(e) Pram ramps at new access crossings (as applicable). 

(f) A formal 1.2m wide concrete footpath shall be provided from the 
existing concrete footpath near Kirkwood Road / Fraser Drive 
intersection and connect with the existing footpath located on the 
unnamed road reserve south of the subject site near Acacia Street / 
Fraser Drive intersection.   

(g) Kerb and gutter shall be provided along the entire frontage of the site 
within Fraser Drive including applicable drainage provisions 
(stormwater pipes and gully pits etc.).  Removal of any existing kerb 
and gutter is to be reinstated. 

The above mentioned engineering plan submission must include copies of 
Compliance Certificates relied upon and details relevant to but not limited 
to the following: 

• Road works / furnishings 

• Stormwater drainage 

• Sediment and erosion control plans 

• Location of all services/conduits 

• Traffic Control Plan 

And be complimented by a detailed Traffic Impact Assessment, supporting 
the proposed design. 
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The Environmental Planning and Assessment Act, 1979 (as amended) 
makes no provision for works under the Water Management Act 2000 and 
Section 138 of the Roads Act to be certified by an Accredited Certifier. 

Application for the Section 138 of the Roads Act 1993 shall be made to 
Tweed Shire Councils Development Engineering Unit where an invoice will 
be provided for assessment based on the rates contained in Council's 
current Fees and Charges at an hourly rate.  

18. Delete Condition No. 43. 

19. Delete Condition No. 44. 

20. Delete Condition No.45 and replace with new Condition No. 45A which reads 
as follows: 

45A. Erosion and Sediment Control shall be designed, constructed and 
operated in accordance with Tweed Shire Council Development Design 
Specification D7 - Stormwater Quality and its Annexure A - “Code of 
Practice for Soil and Water Management on Construction Works”. 

Any works undertaken within the waterbody are to be designed to minimise 
impacts to marine vegetation and the adjacent Terranora Inlet utilising 
erosion and sediment control best practice measures. 

21. Delete Condition No. 47 and replace with new Condition No. 47A which 
reads as follows: 

47A. An application shall be lodged together with any prescribed fees including 
inspection fees and approved by Tweed Shire Council under Section 68 of 
the Local Government Act for any water, sewerage, on site sewerage 
management system or drainage works including connection of a private 
stormwater drain to a public stormwater drain, installation of stormwater 
quality control devices or erosion and sediment control works, prior to the 
issue of a Construction Certificate for each stage (as applicable). 

The s68 Application for Stage 1 drainage works shall include a detailed 
Stormwater Management Plan (SWMP) complimentary to the SWMP 
endorsed under the Concept Plan for the construction and post 
construction phase of the Bulk Earthworks, prepared in accordance with 
Section D7.B2 of Council's Development Design Specification D7 - 
Stormwater Quality. Such plans are to include measures, monitoring and 
adaptive management actions to ensure appropriate stormwater quality 
outcomes are achieved. 

Permanent Stormwater quality treatment shall comply with the Tweed 
Urban Stormwater Quality Management Plan and Council's Development 
Design Specification D7 - Stormwater Quality and Code of Practice for Soil 
and Water Management on Construction Works. 

Variations to these standards shall only be accepted where they are 
supported by best practice water sensitive urban design principles entailed 
in the “Water By Design” guidelines (being a program of the South East 
Queensland Healthy Waterways Partnership). 

Treatment basins must be provided with a facility to bypass major 
stormwater flow events (greater than the Q3 month storm event), or 
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otherwise cater for major storm flows without disturbing captured pollutants 
or damaging the structure. 

Proposed treatment measures other than "deemed to comply" measures 
as specified in Council's Development Design Specification D7, must be 
supported by engineering calculations, including MUSIC modelling, to 
confirm that acceptable capacity and efficiency is achieved, and water 
quality objectives are achieved. 

An Operational Manual for all stormwater quality control devices must be 
provided as part of the SWMP.  This manual must be updated as required 
during the Defects Liability ("On-Maintenance") Period for the device and 
the final version of the manual must be handed over to Council at the 
formal commissioning of the device, at the completion of the Defects 
Liability Period ("Off Maintenance"). 

Shake down area/s are to be installed within the property, immediately 
prior to any vehicle entering or exiting the site, prior to any earthworks 
being undertaken. 

22. Delete Condition No. 53 and replace with new Condition No. 53A which 
reads as follows: 

53A. As the subject site is located within 40 metres of a watercourse, any 
required permits are to be obtained from the NSW Office of Water 
(Department of Primary Industries, and/or the Natural Resource Access 
Regulator) pursuant to the Water Management Act 2000, prior to issue of a 
Construction Certificate or any works commencing, whichever occurs first. 

23. Delete Condition No. 59 and replace with new Condition No. 59A which 
reads as follows: 

59A. Permanent stormwater quality treatment shall be provided in accordance 
with the following: 

(a) The Construction Certificate Application for Stage 1 shall include a 
detailed detail Stormwater Management Plan (SWMP) for the 
occupational or use stage of the development prepared in 
accordance with Section D7.07 of Councils Development Design 
Specification D7 - Stormwater Quality. 

(b) Permanent stormwater quality treatment shall comply with section 
5.5.3 of the Tweed Urban Stormwater Quality Management Plan and 
Councils Development Design Specification D7 - Stormwater Quality. 

(c) It is encouraged that Water Sensitive Urban Design principles such 
as bio-retention facilities in accordance with “Water By Design” 
guidelines (being a program of the South East Queensland Healthy 
Waterways Partnership) are utilised, instead of installing an “end of 
line” proprietary gross pollutant device. 

(d) Specific Requirements to be detailed within the Construction 
Certificate application include: 

(i) Shake down area (if required) shall be installed within the 
property, immediately prior to any vehicle entering or exiting the 
site prior to any works being undertaken. 
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(ii) Runoff from all hardstand areas, (including car parking and 
hardstand landscaping areas and excluding roof areas) must be 
treated to remove oil and sediment contaminants prior to 
discharge to the public realm, with treatment provisions 
designed in accordance with Council’s Development Design 
Specification D7 - Stormwater Quality, Section D7.12. 

(iii) Roof water does not require treatment, and should be 
discharged downstream of treatment devices, or the treatment 
devices must be sized accordingly. 

24. Insert New Condition No. 59.1 which reads as follows: 

59.1. Prior to the commencement of works as applicable to each stage, the 
Proponent shall engage a Professional Engineer (Civil) with National 
Engineering Register (NER) or a NSW Registered Surveyor to review, 
supervise and certify the construction of:  

i. Stage 1 - Bulk Earthworks, retaining walls, site access, internal roads, 
internal infrastructure works and provide certification of compliance at 
the completion of these works. 

ii. Stage 2 - Internal roads, internal infrastructure works and provide 
certification of compliance at the completion of these works. 

iii. Stage 3 - Internal roads, internal infrastructure works and provide 
certification of compliance at the completion of these works. 

25. Insert New Condition No. 59.2 which reads as follows: 

59.2. Documentary evidence is to be provided to Council demonstrating currency 
of the above accreditation. 

Prior to the Construction Certificate of Stage 1 application under section 68 
of the Local Government Act for the internal fire hydrant system to the 
Manufactured Home Estate is to be submitted to and approved by the 
Building Services Unit of Tweed Shire Council. The application is to be 
inclusive of the internal fire hydrant system which is to be designed by a 
suitably qualified hydraulic engineer in accordance with the Local 

Government (Manufactured Home estates, Caravan Parks, Camping 
Grounds and Moveable Dwellings) Regulation 200S and AS 2419.1. 

26. Insert New Condition No. 59.3 which reads as follows: 

59.3. Prior to the issue of a Construction Certificate for Stage 1, a Detailed 
Geotechnical Investigation shall be undertaken by an appropriately 
qualified practising professional Geotechnical Engineer, unless considered 
unjustified by the Geotechnical Engineer and supported in writing and 
endorsed by the Principle Certifying Authority. 

The investigation shall identify any areas of compressible clay materials, 
loose sands, landslip, instability, subsidence, uncontrolled fill or reactive 
soil profiles etc which may impact on construction or building activities, as 
well as providing site classification information. 

If unsuitable materials are identified the investigation shall provide 
recommendations such as a preloading, remediation works or other forms 
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of treatment necessary to achieve safe and stable building sites in 
accordance with AS 2870 (current version). 

All consolidation resulting from preloading shall be monitored by settlement 
plates or detailed survey to determine consolidation/settlement 
characteristics. 

[PCWNS02] 

27. Delete Condition No. 60 and replace with new Condition No. 60A which 
reads as follows: 

60A. A Habitat Management and Restoration Plan ('HM&RP') shall be prepared 
by a person suitably qualified in Bushland Regeneration or Ecological 
Restoration and with knowledge and experience in local vegetation 
communities (e.g. wetlands, rainforest, riparian areas) to address the 
restoration of the entire collective Conservation Area. The HM&RP shall be 
prepared in accordance with: 

• Tweed Shire Council’s Draft Habitat Restoration Plan Preparation 
Guideline - Site specific guidelines for the ecological restoration and 
ongoing management of habitat utilised by native flora and fauna dated 
February 2012; and  

• Appendix C - Offset provisions in Tweed Coast Comprehensive Koala 
Plan of Management dated January 2015 prepared by Tweed Shite 
Council.  

The HM&RP shall be submitted and approved by Council's General 
Manager or delegate prior to issue of Stage 1 construction certificate or 
prior to any works commencing onsite whichever occurs first, and shall 
include the following: 

a. An appraisal of the present condition of areas the subject of 
restoration activity; 

b. Reference to the following zones: 

i. Assisted Rehabilitation - areas shown as ‘Retained Koala Habitat’ 
and ‘Koala Habitat Retained’ on Dwg. No. BP1152/SK2.02 Issue 
T Master-Plan 97 dated 19/11/20 prepared by Jared Poole 
Design.  

ii. Revegetation - the balance of the Conservation Area.  

c. Plan overlaying an aerial photograph of the site which divides the 
area into zones for regeneration and zones for planting;  

d. Management strategy for each of the zones, including the approach, 
methods and techniques to be used for habitat restoration; 

e. A revegetation schedule of one (1) plant per square metre of local 
native plant species comprised of:  

i. Species diagnostic of a Subtropical Coastal Floodplain Forest of 
the NSW North Coast bioregion - Endangered Ecological 
Community and/or Swamp Sclerophyll forest on coastal 
floodplains of the NSW North Coast, Sydney Basin and South 
East Corner bioregions; and  
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ii. Preferred Koala food trees - Eucalyptus tereticornis (Forest Red 
Gum) and Eucalyptus robusta (Swamp Mahogany)  

f. Measures to clearly delineate the Conservation Area (i.e. appropriate 
fencing, bollards) to restrict access and signage requirements to 
increase landholder awareness; 

g. Details of any necessary works/measures to enable the Conservation 
Areas to be free draining to ensure long term health and viability;  

h. Schedule of timing and program of works based on the following 
management phases: 

i. Establishment Phase - Minimum of six (6) months 

ii. Maintenance Phase - Minimum of five (5) years 

i. Details of primary establishment phase works and maintenance 
phase works as follows (yet may not be strictly limited to): 

i. Primary Works - All planting, treatment of all environmental 
weeds (unless otherwise determined by Council), the installation 
of all fencing, baseline monitoring and reporting; 

ii. Maintenance works - Supplementary planting (where required), 
continued treatment and control of environmental weeds, 
maintenance of fencing, monitoring and reporting; 

j. Set of performance criteria for the establishment and maintenance 
phase with the objective of achieving site capture at the end of the 5 
year maintenance period.  The number of treatment rotations shall be 
adequate to successfully meet the objective; 

k. Maintenance, monitoring and reporting schedule with developer 
commitment for a period of not less than five (5) years; and 

l. An adaptive management statement detailing how potential problems 
arising may be overcome and requiring approval of the General 
Manager or delegate for such changes. 

28. Delete Condition No. 62 and replace with new Condition No. 62A which 
reads as follows: 

62A. A detailed landscape plan shall be submitted and approved by Council's 
General Manager or delegate prior to the issue of Stage 1 construction 
certificate or prior to any works commencing onsite whichever occurs first.  
The detailed landscape plan shall: 

a. Address each stage of the development. 

b. Provide details of habitat restoration of the area identified as Zone 11 
‘Retained Trees (Within Overflow)’ on Dwg. 2.1 Landscape 
Masterplan in Landscape Statement of Intent (LSI) – No. 30 Fraser 
Drive Tweed Heads Revision E dated November 2020 prepared by 
Zone Landscape Architecture to include:  

i. Plant schedule to include scientific names, plant quantities and 
pot sizes comprising 100% local native species; 
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ii. A minimum average of one (1) local native plant per square 
metre to apply across the ‘Zone 11 ‘Retained Trees (Within 
Overflow)’ area; 

iii. A statement of commitment that all environmental weeds are to 
be treated and controlled prior to issue of occupation certificate; 

c. Details of landscaping for all areas on-site beyond the Zone 11 
‘Retained Trees (Within Overflow)’ area mapped as ‘Landscaping’ 
and ‘Overland Flow’ on Dwg. No. BP1152/SK2.03 Issue K 
Community Plan dated 19/11/20 prepared by Jared Poole Design to 
include: 

i. A plant schedule comprising a minimum of 80% local native 
species to the Tweed Shire and maximum of 20% Australian 
native or exotic species to apply to all other plants; 

ii. The plant schedule is to include plant numbers and stock sizes;  

iii. The landscaping features as shown in Landscape Statement of 
Intent (LSI) – No. 30 Fraser Drive Tweed Heads Revision E 
dated November 2020 prepared by Zone Landscape 
Architecture; 

iv. The provision of landscape screening to minimise the visual 
impact of the retaining wall and fence on the Fraser Drive and 
Kirkwood Drive Road Reserves; 

d. Include a statement indicating that all landscape areas the subject of 
the detailed landscape plan are to be afforded a minimum three (3) 
months establishment period and nine (9) months maintenance 
period. 

e. Clearly show a 4m landscape buffer to the external property 
boundaries to Fraser Drive and Kirkwood Road (2m either side of the 
proposed acoustic fence and any retaining structures).  This area is to 
be outside of the individual dwelling site boundaries.  In addition, a 
1.5m wide front roadway buffer for sites 1-76 and 82-88 and 1.25m 
front roadway buffer sites 77-81 and 89-96 is to be provided between 
any internal road and the front individual dwelling site boundaries. 

29. Delete Condition No. 65 and replace with new Condition No. 65A which 
reads as follows: 

65A. The proponent shall accurately locate and identify any existing sewer main, 
stormwater line or other underground infrastructure within or adjacent to 
the site and the Principal Certifying Authority advised of its location and 
depth prior to commencing works and ensure there shall be no conflict 
between the proposed development and existing infrastructure as 
applicable to each stage of the development. 

30. Delete Condition No. 68 and replace with new Condition No. 68A which 
reads as follows: 

68A. Prior to work commencing, a "Notice of Commencement of Building or 
Subdivision Work and Appointment of Principal Certifying Authority" shall be 
submitted to Council at least 2 days prior to work commencing. 
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31. Delete Condition No. 71 and replace with new Condition No. 71A which 
reads as follows: 

71A. A flood evacuation plan as applicable to each stage of the development shall 
be submitted to Council to the satisfaction of the General Manager or his 
delegate prior to the commencement of operations. The plan submitted shall 
have prior approval of the State Emergency Service. 

32. Delete Condition No. 72 and replace with new Condition No. 72A which 
reads as follows: 

72A. Prior to the commencement of building work for each stage of the 
development, a certificate signed by a registered professional engineer is to 
be submitted to the Principal Certifying Authority to certify that adequate 
consolidation of foundation material has been achieved to support the 
proposed structures of that stage. 

33. Delete Condition No. 73 and replace with new Condition No. 73A which 
reads as follows: 

73A. Dilapidation reports detailing the current general condition including the 
structural condition of the adjoining buildings/sites, infrastructure and 
driveway are to be prepared and certified by a suitably qualified and 
experienced structural engineer as applicable to each stage of the 
development.  The reports are to be submitted to the Principle Certifying 
Authority prior to commencement of that stage. 

34. Delete Condition No. 74. 

35. Delete Condition No. 76 and replace with new Condition No. 76A which 
reads as follows: 

76A. Prior to commencement of work on the site all erosion and sedimentation 
control measures as applicable to each stage of the development are to be 
installed and operational including the provision of a "shake down" area, 
where required.  These measures are to be in accordance with the approved 
erosion and sedimentation control plan and adequately maintained 
throughout the duration of the development. 

In addition to these measures the core flute sign provided with the 
stormwater approval under Section 68 of the Local Government Act is to be 
clearly displayed on the most prominent position of the sediment fence or 
erosion control device which promotes awareness of the importance of the 
erosion and sediment controls provided. 

This sign is to remain in position for the duration of the project 

36. Delete Condition No. 78. 

37. Delete Condition No. 83. 

38. Insert Condition No. 83.1 which reads as follows: 

83.1. A Traffic Control Plan in accordance with AS1742 and the latest version of 
the RTA publication "Traffic Control at Work Sites" shall be prepared by an 
RTA accredited person and shall be submitted to and approved by the 
Principal Certifying Authority prior to commencement of any Stage 1 works.  
Safe public access shall be provided at all times. 
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39. Delete Condition No. 94 and replace with new Condition No. 94A which 
reads as follows: 

94A. All earthworks and filling shall be carried out in accordance with AS 3798 
(current version) to a Level 1 inspection regime and testing in accordance 
with Table 8.1. 

The earthworks and filling shall also be undertaken in accordance with the 
recommendations provided in the Geotechnical Investigation (as required by 
Consent Condition 59.3 and monitored by a Registered Geotechnical 
Testing Consultant.  

Notwithstanding earthworks and filling, the frequency of field density tests 
for trenches, including all trenches for services, shall be undertaken in 
accordance with Table 8.1 of AS 3798 (current version). 

40. Delete Condition No. 96 and replace with new Condition No. 96A which 
reads as follows: 

96A. The surrounding road carriageways are to be kept clean of any material 
carried onto the roadway by construction vehicles.  Any work carried out by 
Council to remove material from the roadway will be at the Developers 
expense and any such costs are payable prior to the issue of an 
Occupation Certificate or at the completion of the roadworks as applicable 
to that stage of the development. 

41. Delete Condition No. 98 and replace with new Condition No. 98A which 
reads as follows: 

98A. A concrete footpath 1.2 metres wide and 100 millimetres thick is to be 
constructed on a compacted base as detailed in Consent Condition 42A in 
accordance with Councils Development Design and Construction 
Specifications and Standard Drawing SD013. 

24 hours notice is to be given to Council's Engineering Division before 
placement of concrete to enable formwork and subgrade to be inspected.  

42. Delete Condition No. 106 and replace with new Condition No. 106A which 
reads as follows: 

106A. Any damage caused to public infrastructure (roads, footpaths, water and 
sewer mains, power and telephone services etc) during construction of the 
development shall be repaired in accordance with Council’s Development 
Design and Construction Specifications, prior to any use or occupation of 
the buildings as applicable to that stage of the development. 

43. Insert new Condition No. 128.1 which reads as follows:  

128.1. At the completion of the Stages 1 - 3 earthworks, retaining walls, site access, 
internal roads and internal infrastructure, a certificate in the form of 
Attachment C1 - Subdivision Works, Compliance Certificate of Councils’ 
DCP Section A5 – Subdivision Manual, signed by the engaged Certifying 
Engineer with National Engineering Register (NER) or NSW Registered 
Surveyor shall be submitted to the PCA to certify compliance with the 
consent, Local Government (Manufactured Home Estates, Caravan Parks, 
Camping Grounds and Moveable Dwellings) Regulation 2005  and good 
engineering practice as applicable to Stages 1 - 3. 
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Interim Certifications may be issued by the engaged certifier where it is 
considered that appropriate Stages 1 - 3 works have been completed to 
allow future stages to commence.  

44. Insert new Condition No. 128.2 which reads as follows: 

128.2. At the completion of the Fraser Drive upgrade works, a Defect Liability Bond 
(in cash or unlimited time Bank Guarantee) shall be lodged with Council for 
all external works within the road reserve. 

The bond shall be based on 5% of the value of the public infrastructure works 
(as set out in Councils Fees and Charges current at the time of payment) 
which will be held by Council for a period of 6 months from the date on which 
the works are considered by Council to be completed. 

It is the responsibility of the Proponent to apply for refund following the 
remedying of any defects arising within the 6 month period. 

45. Insert new Condition No. 128.3 which reads as follows: 

128.3. The sealed portion of any major access road at any point at which there is 
a passing bay must be at least 8.5 metres. Passing bays must be provided 
at intervals of not more than 100 metres. 

46. Insert new Condition No. 128.4 which reads as follows: 

 

128.4. The development shall be carried out in accordance with the 
recommendations of the Environmental Noise Impact Report, Proposed 
Residential Development 136 – 150 Dry Dock Road, Tweed Heads South 
(Part of Lot 1 on DP1074784), Section 6 prepared by CRGACOUSTICS 
(Ref: 16175  28 October 2020). 

47. Delete heading ‘PRIOR TO ISSUE OF OCCUPATION CERTIFICATE’ and 
insert new heading ‘PRIOR TO ISSUE OF OCCUPATION 
CERTIFICATE/PRIOR TO OCCUPATION’ 

48. Delete Condition No. 129 and replace with new Condition No. 129A which 
reads as follows: 

129A. Prior to occupation of any building associated with this consent, all external 
works on Fraser Drive (inspections / actions / fees etc.) as required shall be 
completed. 

49. Delete Condition No. 130. 

50. Delete Condition No. 134 and replace with new Condition No. 134A which 
reads as follows: 

134A. Upon completion of the works approved under Section 138 under the 
Roads Act, the applicant shall produce a copy of the “final inspection - 
satisfactory inspection report” and “provide a receipt of payment for all 
inspections” issued by Council. 
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51. Delete Condition No. 135 and replace with new Condition No. 135A which 
reads as follows: 

135A. Upon completion of all infrastructure intended to be dedicated to Council 
as a public asset (including the upgrade works in Fraser Drive) Work as 
Executed plans are to be provided to Council in accordance with Councils 
Development Design Specification, D13 as well as a CCTV inspection of 
the stormwater pipes and sewerage system that are to be dedicated to 
Council as public infrastructure (including joints and junctions) to 
demonstrate that the standard of the system is acceptable to Council. 

The plans are to be endorsed by a Registered Surveyor OR Consulting 
Engineer certifying that: 

a) The plans accurately reflect the work as executed. 

b) All stormwater lines, sewer lines, services and structures are wholly 
contained within the relevant easements or boundaries. 

Note:  Where works are carried out by Council on behalf of the developer it 
is the responsibility of the DEVELOPER to prepare and submit works-as-
executed plans. 

52. Delete Condition No. 137 and replace with new Condition No. 137A which 
reads as follows: 

137A. Upon completion of all internal works on the site and prior to the issue of any 
Occupation (including interim) Certificate as applicable to each stage of the 
development, further dilapidation reports are to be prepared and certified by 
a suitably qualified and experienced structural engineer detailing the 
condition including the structural condition of the adjoining buildings/sites, 
infrastructure and roads.  The dilapidation reports shall take into 
consideration the findings of the original reports and advise if any damages 
have occurred that could be attributed to the work the subject of this 
development consent.  If damages have occurred the PCA is to be provided 
with evidence that the damages have been satisfactorily repaired prior to) 
any occupation associated with that stage of development. 

A copy of the dilapidation report is to be provided to the Principle Certifying 
Authority/Council. 

53. Delete Condition No. 138 and replace with new Condition No. 138A which 
reads as follows: 

138A. The creation of easements for services, rights of carriageway and 
restrictions as to user as may be applicable to each stage of the 
development under Section 88B of the Conveyancing Act including (but not 
limited to) the following: 

(a) Easements for sewer, water supply and drainage over ALL public 
services/infrastructure on private property. 

(b) Positive Covenant over the subject land (as applicable) to ensure that 
the required provisions of the “Planning for Bushfire Protection 2006 
“Guidelines and the General Terms of Approval of the Consent as 
imposed under Section 100B of the Rural Fires Act 1997 are enforced 
in perpetuity. 
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(c) Provide a 10m wide stormwater easement in favour of Tweed Shire 
Council (to discharge from the unformed Kirkwood Road reserve) and 
Lot 201 DP11011907 between Lots 70-75 and 88-90 and Lots 87 and 
98. In addition provide an easement over the existing lake up to 
Terranora Creek in favour of Tweed Shire Council (to discharge 
unformed Kirkwood Road reserve) and Lot 201 DP11011907. Refer 
to plan “Stormwater Drainage Post Development Catchment Plan 
Sheet 2 of 2” dated 22/02/17 revision A by ADG Engineers and 
drawing number DWGE952P marked “B” by Stewart McIntyre & 
Associates dated 23/02/18. 

(d) Provide a 3m wide stormwater easement on the northern property 
boundary adjacent to Lot 201 DP1101907 to benefit the relevant 
surrounding properties. Refer to plan “Stormwater Drainage Post 
Development Catchment Plan Sheet 2 of 2” dated 22/02/17 revision A 
by ADG Engineers.   

(e) The dwellings within the manufactured home estate shall be used for 
residential use only. 

(f) All measures in the "Flood Response Assessment Plan” shall be 
enforced in perpetuity, to ensure compliance with flood emergency 
response provisions of Council's Development Control Plan Section 
A3 - Development of Flood Liable Land and Council's Flood Risk 
Management Policy. 

Pursuant to Section 88BA of the Conveyancing Act (as amended) the 
Instrument creating a Right Of Carriageway or Easement shall make 
provision for maintenance of the Right Of Carriageway / or Easement by 
the owners from time to time of the land benefited and burdened and are to 
share costs equally or proportionally on an equitable basis (as applicable). 

Any Section 88B Instrument creating Restrictions as to user, Right Of 
Carriageway or Easements which benefit Council shall contain a provision 
enabling such Restrictions, Easements or Rights Of Carriageway to be 
revoked, varied or modified only with the consent of Council. 

Privately owned infrastructure on community land may be subject to the 
creation of statutory restrictions, easements etc in accordance with the 
Community Land Development Act, Strata Titles Act, Conveyancing Act, or 
other applicable legislation. 

54. Delete Condition No. 139 and replace with new Condition No. 139A which 
reads as follows: 

139A. Council's standard "Asset Creation Form" shall be completed (including all 
quantities and unit rates) and submitted to Council upon completion of all 
infrastructure constructed under this consent and intended to be dedicated 
to Council as a public asset.    

55. Delete Condition No. 146 and replace with new Condition No. 146A which 
reads as follows: 

146A. On completion of all external works as approved under Section 138 under 
the Roads Act 1993, a certificate signed by a practicing National 
Engineering Register (NER) Civil Engineer or NSW Registered Surveyor is 
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to be submitted to the Principal Certifying Authority to certify compliance 
with the applicable conditions of consent and good engineering practice. 

In addition on completion of all external works, Council must undertake a 
Final Practical Inspection of the works and be satisfied that all conditions of 
consent have been complied with. 

Note – This certification is independent to the certification required under the 
Construction Certificate for Stages 1 - 3. 

56. Delete Condition No. 148 and replace with new Condition No. 148A which 
reads as follows: 

148A. Prior to the release of an occupation certificate for stage 1, acoustic 
barriers as specified in Part 6 of the Environmental Noise Impact Report, 
Proposed Residential Development 136 – 150 Dry Dock Road, Tweed 
Heads South (Part of Lot 1 on DP1074784), Section 6 prepared by CRG 
ACOUSTICS (Ref: 16175 28 October 2020) shall be constructed and 
certified by an acoustic engineer to the satisfaction of the General Manager 
or his delegate. 

57. Delete Condition No. 149 and replace with new Condition No. 149A which 
reads as follows: 

149A. Prior to occupation of any building associated with this consent, reticulated 
water supply and outfall sewerage reticulation shall be provided in 
accordance with Tweed Shire Council’s Development Control Plan Part A5 
- Subdivisions Manual, Councils Development Design and Construction 
Specifications and the Construction Certificate approval. 

The Environmental Planning and Assessment Act, 1979 (as amended) 
makes no provision for works under the Water Management Act, 2000 to be 
certified by an Accredited Certifier. 

58. Delete Condition No. 150 and replace with new Condition No. 150A which 
reads as follows: 

150A. Prior to occupation of any building associated with this consent, a Flood 
Response Assessment Plan shall be submitted to and approved by 
Council as applicable to that stage of development, demonstrating 
compliance with the Emergency Response Provisions of Council’s DCP 
Section A3 Development of Flood Liable Land. 

59. Delete Condition No. 152 and replace with new Condition No. 152A which 
reads as follows: 

152A. At the completion of the earthworks/filling for Stage 1 and prior to occupation 
of a building associated with each stage of the development, an 
appropriately qualified practicing professional Geotechnical Engineer shall 
provide an Engineering Certification that clearly states the following: 

a) All earthworks and filling have been supervised to a Level 1 standard 
in accordance with AS 3798 (current version) and in accordance with 
the recommendations of the detailed Geotechnical Investigation (as 
required by Consent Condition 59.3). 

b) The site has achieved design bearing capacity strength in accordance 
with AS2870 (latest version) and is suitable for building purposes. 
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c) Trenches, including all trenches for services, have been compacted in 
accordance with Council's Construction Specifications. 

The submission shall include copies of all undertaken test results, along with 
a site diagram identifying the location of each undertaken test. 

60. Delete Condition No. 154 and replace with new Condition No. 154A which 
reads as follows: 

154A. Prior to the issue of the first occupation certificate for Stage 1, the 
Conservation Area pursuant to Condition No. 20A shall be registered under 
a restrictive statutory covenant for conservation purposes. The covenant 
shall be made under Section 88B of the Conveyancing Act 1919 burdening 
Future Lot 11 pursuant to DA17/0270, for the benefit of the Tweed Shire 
Council on the terms specified below: 

a. The area described as Conservation Area must be subject to a habitat 
restoration program undertaken in accordance with an approved 
Habitat Management and Restoration Plan and managed as a natural 
area for conservation purposes in perpetuity; 

b. The following activities are not permitted within the Conservation Area 
unless otherwise specified in (c) of this condition: 

i. Clearing, lopping or removal of any native plants, whether existing 
at the date of this approval or planted pursuant to conditions of 
this consent 

ii. Erection of any fixtures or improvements, including buildings or 
structures 

iii. Construction of any trails or paths; 

iv. Depositing of any fill, soil, rock, rubbish, ashes, garbage, waste 
or other material foreign to the protected area 

v. Keeping or permitting the entry of domestic animals or any other 
animals that are not indigenous to the conservation area; and 

vi. Performance of any other acts which may have detrimental 
impact on the values of the conservation area.  

c. Earthworks may be carried out in the Conservation Area to the 
satisfaction of Council’s General Manager or delegate only to the 
minimum extent necessary and not to an extent that compromises or 
in any way adversely affects existing hydraulic conditions, habitat 
values or ecological restoration outcomes. 

61. Delete Condition No. 156 and replace with new Condition No. 156A which 
reads as follows: 

156A. The applicant must provide to Council immediately prior to the issue of 
occupation certificate for each stage of the development certification from a 
suitably qualified ecologist that all works/measures have been completed in 
accordance with the following approved plans: 

a. Vegetation and Fauna Management Plan; 

b. Habitat Management and Restoration Plan; 
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All landscaping shall be completed in accordance with the approved detailed 
landscape plan prior to the occupation of the buildings in each stage. 
Landscaping must be maintained at all times to the satisfaction of Council's 
General Manager or delegate. 

62. Delete Condition No. 164 and replace with new Condition No. 164A which 
reads as follows: 

164A. Operating hours for activities in the community building shall be 7am to 
10pm. Operating Hours in the workshop for power tools are to be limited to 
between 8am and 6pm seven days.  

63. Insert New condition 166.1 which reads as follows: 

166.1. Skin penetration activities at the premises shall be conducted in 
accordance with the Public Health Act 2010 and Part 4 of the Public Health 
Regulation 2012.  

64. Insert New condition 166.2 which reads as follows: 

166.2. The public swimming pool shall be operated in accordance with the Public 
Health Act 2010, Part 3 of the Public Health Regulation 2012 and the 
current NSW Health Public Swimming Pool and Spa Pool Advisory 
Document, NSW Ministry of Health 2012. 

REASONS FOR THE DECISION 

The development amendment has been considered in accordance with the relevant 
provisions of the NSW Environmental Planning and Assessment Act 1979 and on 
balance is suitable to be determined by way of approval. 

Community views were considered as part of the assessment in accordance with 
Council’s Development Control Plan and the NSW Environmental Planning and 
Assessment Act 1979 requirements for public notification. 

For further information regarding this matter please contact Rochelle Barclay on (02) 
6670 2545. 

Yours faithfully 
 
 
 
 
Valerie Conway 
Acting Team Leader Development Assessment 
 
Enc
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AMENDED CONSENT ISSUED 15/12/2020 
 

NOTICE NO. DA17/0358 
Environmental Planning and Assessment Act 1979 

 

NOTICE OF DETERMINATION OF A DEVELOPMENT APPLICATION 
 

 
To: Sheep Station Creek Pty Ltd AS Trustee For 

The Affinity Tweed Heads Lifestyle Community 
Trust 
C/- Rps 
PO Box 1048 
ROBINA  QLD  4230  

 
Pursuant to Section 4.18(1)(a) of the Environmental Planning and Assessment Act 1979, 
notice is hereby given of the determination by the Tweed Shire Council of Development 
Application No. DA17/0358 relating to land described as: 
 
Lot 1 DP 1074784; No. 136-150 Dry Dock Road TWEED HEADS SOUTH 
 
to be developed in accordance with plans and details submitted for the purpose of – 
 
MANUFACTURED HOME ESTATE 
 
The Development Application has been determined by the granting of consent subject to the 
conditions described below: 

GENERAL 

1. DELETED. 

1A. The development shall be completed in accordance with the Statement of 
Environmental Effects prepared by and the following plans and documentation except 
where varied by the conditions of this consent, or as amended in red by council.  

• Drawing No.BP1152/SK2.02 Issue T Master Plan prepared by Jared Poole 
Design and dated 19 November 2020 

• Drawing No.BP1152/SK2.03 Issue K Community Plan prepared by Jared Poole 
Design and dated November 2020 except where varied by the requested 
amended Community Plan as detailed below;  

• Drawing No.BP1152/SK2.04  Issue K Staging Plan prepared by Jared Poole 
Design and dated November 2020, 

• Drawing No.BP1152/SK2.05  Issue K Site Plan prepared by Jared Poole Design 
and dated November 2020, 

• Drawing No.BP1152/SK3.01 Issue K Entry Boulevard prepared by Jared Poole 
Design and dated November 2020, 

• Drawing No.BP1152/SK3.02 Issue J Southern Boundary  prepared by Jared 
Poole Design and dated November 2020 
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• Drawing No.BP1152/SK3.03 Issue J EEC retained  prepared by Jared Poole 
Design and dated November 2020, 

• Drawing No.BP1152/SK3.04 Issue J Site Sections  prepared by Jared Poole 
Design and dated November 2020, 

• Drawing No.BP1152/SK4.01 Issue J Club House- Ground Floor Plan  prepared 
by Jared Poole Design and dated November 2020 

• Drawing No.BP1152/SK4.02  Issue H Club House- First Floor Plan  prepared by 
Jared Poole Design and dated November 2020 

• Drawing No.BP1152/SK4.03  Issue G Club House- Elevations  prepared by Jared 
Poole Design and dated September 2020 

• Drawing No.BP1152/SK4.04  Issue G Club House- Elevations  prepared by Jared 
Poole Design and dated September 2020 

• Drawing No.BP1152/SK4.05  Issue G Club House- Sections prepared by Jared 
Poole Design and dated September 2020 

• Drawing No.BP1152/SK4.06  Issue G Club House- Sections prepared by Jared 
Poole Design and dated September 2020 

• Drawing No.BP1152/SK5.01 Issue  B Workshop Plan prepared by Jared Poole 
Design and dated November 2020 

• Drawing No.BP1152/SK5.02  Issue B Workshop Elevations prepared by Jared 
Poole Design and dated November 2020 

This consent requires the lodgement of future plans as follows:  

• Community Plan consistent with Condition 62A(e) and accurate dimension and lot 
sites, 

• Vegetation and Fauna Management Plan;  

• Habitat Management Plan; 

• Landscape Plan; 

• Flood Response Assessment Plan. 

These plans are to be lodged with Council for approval.  

The applicant is to comply with the approved plans. 

2. DELETED.  

2A. This consent approves a manufactured home estate featuring 96 sites developed in 
the following stages:  

Stage 1 

• Bulk Earthworks across entire site including all retaining walls / batters, the 
‘central overland flow path’ and the stormwater drainage along the northern 
boundary of the site that is adjacent to Lot 201 DP1101907. 

• Installation of all perimeter fencing including the full extent of the acoustic fence. 

• Installation of all common landscaping for the stage 1 area 
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• Installation of all buffer planting on the outside of the acoustic fence (between the 
property boundary and acoustic barrier). 

• Installation of all water, sewer, stormwater, electrical & telecoms infrastructure for 
the stage 1 area. 

• Construction of all roads within the stage 1 area, 

• Construction of all upgrades along Fraser Drive  

• Construction of the Club House building. 

• Ecological Offset areas. 

• Vegetation and Fauna Management 

• Habitat Management, 

• Creation of 34 dwelling sites; and 

• Construction of a temporary evacuation /construction access road through stages 
2 and 3 (along the alignment of the ultimate road). 

Stage 2 

• Installation of all water, sewer, stormwater, electrical & telecoms infrastructure for 
the stage 2 area  

• Vegetation and Fauna Management 

• Habitat Management, 

• Installation of stage 2 common landscaping including the buffer planting on the 
inside of the acoustic barrier for the stage 2 area 

• Retention of the temporary evacuation /construction access road through stages 
2 and 3 (along the alignment of the ultimate road). 

• Construction of all roads within the stage 2 area and 

• Creation of 38 dwelling sites. 

Stage 3 

• Installation of all water, sewer, stormwater, electrical & telecoms infrastructure for 
the stage 3 area. 

• Vegetation and Fauna Management 

• Habitat Management, 

• Installation of stage 3 common landscaping including the buffer planting on the 
inside of the acoustic barrier for the stage 3 area  

• Construction of all roads within the stage 3 area 

• Completion of the temporary evacuation /construction access road through 
stages 2 and 3 (along the alignment of the ultimate road). 

• Construction of the workshop building; and 

• Creation of 24 dwelling sites. 
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Installation or construction of the dwellings as submitted does not form part of this 
consent, however on the approved dwelling sites, the dwellings must comprise of no 
more than three (3) bedrooms. 

3. DELETED. 

3A. The dwelling sites are approved for residential use only and not tourist use. 

4. DELETED. 

4A. All dwelling sites are to be located a minimum of 4m from the external property 
boundaries, except dwelling sites 87-96 inclusive, which are to be located a minimum of 
3.5m from the external property boundary. 

5. The development shall be completed in accordance with the plans approved by Council, 
except where varied by conditions of this consent. 

[GEN0015] 

6. Approval is given subject to the location of, protection of, and/or any necessary approved 
modifications to any existing public utilities situated within or adjacent to the subject 
property. 

[GEN0135] 

7. Any business or premises proposing to discharge wastewater containing pollutants 
differing from domestic sewage must submit a Liquid Trade Waste Application Form to 
Council.  The application is to be approved by the General Manager or his delegate prior 
to any discharge to the sewerage system.  A Liquid Trade Waste Application fee will be 
applicable in accordance with Council's adopted Fees and Charges. 

[GEN0190] 

8. DELETED. 

8A. Structures proposed/identified within/over the easements on the land are not approved 
and are to be located external to the easement, except where otherwise approved by 
the General Manager or his delegate. 

9. The owner is to ensure that the proposed buildings are constructed in the position and 
at the levels as nominated on the approved plans or as stipulated by a condition of this 
consent, noting that all boundary setback measurements are taken from the real 
property boundary and not from such things as road bitumen or fence lines. 

[GEN0300] 

10. DELETED. 

10A. The manufactured home estate shall be constructed and operated in accordance with 
the Local Government (Manufactured Home Estate, Caravan Park, Camping Ground 
and Moveable Dwelling) Regulation 2005, except where varied by a Section 82 objection 
in accordance with the Local Government Act 1993. 

11. Prior to the placement of the community building or any moveable dwellings the operator 
shall obtain a Local Government Act Section 68 approval to operate the home estate. 

[GENNS01] 

12. Prior to the placement of any moveable dwellings the operator shall obtain a Local 
Government Act Section 68 approval to install a manufactured home, moveable dwelling 
or associated structure on land. 

[GENNS01] 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 415 of 479



 

Page 5 

 

13. Prior to commencement of construction or placement of the community building or any 
moveable dwelling, the applicant shall provide to the Principal Certifying Authority a 
report from a suitably qualified person which addresses the provisions of the maximum 
indoor sound levels as prescribed in Table 3.3 of AS2021-2000.  The report shall include 
details on the building components and systems intended to be used in the construction 
of the buildings with the corresponding STC/RW ratings.  Such details shall also 
reference the window and door systems to be installed with the corresponding STC/RW 
ratings. 

[GENNS01] 

14. Prior to the construction or placement of a private sewage ejection pump station, 
approval to install under Section 68 of the Local Government Act 1993 shall be obtained 
from Council. 

[GENNS01] 

15. Prior to the commencement of operation of a private sewage ejection pump station, 
approval to operate under Section 68 of the Local Government Act 1993 shall be 
obtained from Council. 

[GENNS01] 

16. Manufactured homes shall not be placed closer than 4 metres to the external boundaries 
of the manufactured home estate. 

[GENNS01] 

17. Signage does not form part of this approval and is subject to a separate development 
application where statutorily required. 

[GENNS01] 

18. The importation of waste (including fill or soil) to the site must be in accordance with the 
provisions of the Protection of the Environment Operations Act 1997 and the Office of 
Environment and Heritage “Waste Classification Guidelines”.  The only fill material that 
may be received at the development is virgin excavated natural material or waste-
derived fill material the subject of a resource recovery exemption.  Any virgin excavated 
natural material or waste-derived fill material the subject of a resource recovery 
exemption must be accompanied by documentation as to the material’s compliance and 
must be provided to the Principal Certifying Authority or Council on request. 

[GENNS02] 

19. The applicant shall not remove, damage or disturb native vegetation unless such activity 
is carried out in accordance with the approved site based Vegetation and Fauna 
Management Plan for each stage of the development and where all necessary 
permits/approvals have been obtained from the relevant authority/s. 

[GENNS02] 

20. DELETED. 

20A. The following areas referenced in this consent are to be collectively described as the 
Conservation Area to be protected and managed for conservation purposes in perpetuity 
comprising a total area of 3124 square metres identified as ‘Koala Conservation Area’ 
Habitat’ on Dwg. No. BP1152/SK2.02 Issue T Master-Plan 97 dated 19/11/20 prepared 
by Poole:  

a. Area to the south-west of the site – 834 m2 

b. Area positioned centrally along the southern boundary of the site – 977 m2 
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c. Area to the east of the site – 1313 m2 

21. The Conservation Area shall be subject to a habitat restoration program in accordance 
with the site based Habitat Management and Restoration Plan approved by Council.  

[GENNS02] 

22. DELETED. 

22A. Erosion and Sediment Control shall be designed, installed and maintained in 
accordance with Tweed Shire Council Development Design Specification D7 - 
Stormwater Quality and its Annexure A - “Code of Practice for Soil and Water 
Management on Construction Works”, including the following additional measures (as 
applicable): 

• 1.8m high chain-wire security fence to be installed around the proposed property 
boundaries. Hessian or a similar product may be fixed to the chain-wire fence for 
additional screening. 

• Sediment fences to be installed downstream of all works and exposed soils. 

• In addition to the above silt fencing to be installed across the site at minimum 
30m spacings where area has been exposed. 

• Minimise the number of site access locations (preference for one only) and 
provide stabilised site access and shakedown to each access to minimise 
transport of sediment off site. 

• Turf Strips (as required). 

• Topsoil all stockpiles and all batters immediately after works have been 
completed. 

• Hydro-mulch all exposed areas immediately after works have been completed. 

• All dust generating activities to cease when wind speed reaches 35km/h and 
above. The contractor is responsible for providing a calibrated wind meter on site. 

• Increased watering on site to prevent dust generation, including the temporary 
sprinklers (as required). 

• All sediment and erosion control structures, trenches, etc shall be regularly 
maintained and inspected for effectiveness. 

• Stockpile materials in protected locations away from any overland flow paths and 
protect with sediment fencing around stockpile. In the event of any rain or high 
winds, stockpiles are to be covered and secured. 

• Reinstate and turf verge areas (as required) where construction activities have 
caused disturbance. 

[GENNS03] 

23. Internal sewer pump station/s shall be privately owned and operated. 

[GENNS05] 

24. The design of sewer pressure systems shall comply with the appropriate Water Services 
Association (WSA) of Australia Code.  

[GENNS05] 

25. The pump station/s should be designed to pump a minimum of less than every 8 hours 
to reduce septicity in the pump well and rising mains.  
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[GENNS05] 

26. The pump station/s should be sized for total development requirements. 

[GENNS05] 

27. At least 24 hours emergency storage capacity shall be provided within the system, or 
hours of storage equivalent to the operating hours of the commercial property per day.  

[GENNS05] 

28. The proposed water and sewer infrastructure on the Civil Works Plan submitted are 
considered to be preliminary and are subject to change to meet Council requirements. 
An application shall be lodged together with any prescribed fees under Section 68 of the 
Local Government Act for any water and sewerage works for each stage of the approval. 
The first stage is to include details of the Master Plan of the development. 

[GENNS05] 

PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE 

29. Any car parking floodlighting / internal driveway shall not spill beyond the boundaries of 
the site.  Lighting shall comply with AS 4282 and other relevant Australian Standards.  A 
plan of the lighting shall be approved by the Principal Certifying Authority PRIOR to the 
issue of a Construction Certificate. 

[PCC0055] 

30. DELETED. 

30A. Prior to the issue of a Construction Certificate for Stage 1, a Construction 
Environmental Management Plan (CEMP) shall be submitted to and approved by the 
Principle Certifying Authority.  The CEMP shall be consistent with the Guideline for the 
Preparation of Environmental Management Plans (DIPNR, 2004).  A copy of the 
approved plan shall be submitted to Council.  The Plan shall address, but not be 
limited to, the following matters where relevant: 

a) Hours of work; 

b) Contact details of site manager; 

c) Traffic and pedestrian management; 

d) Noise and vibration management; 

e) Construction waste management; 

f) Erosion and sediment control; and, 

g) Flora and fauna management. 

Where construction work is to be undertaken in stages, the Proponent may, subject to 
agreement with the Principle Certifying Authority, stage the submission of the 
Construction Environmental Management Plan (CEMP) consistent with the staging of 
activities relating to that work. 

The Proponent shall submit a copy of the approved plan to Council. 

31. DELETED. 

31A. Section 7.11 Contributions 

Payment of the following contributions pursuant to Section 7.11 of the Act and the 
relevant Contribution Plan. 
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Pursuant to Clause 146 of the Environmental Planning and Assessment Regulations, 
2000, a Construction Certificate shall NOT be issued by a Certifying Authority unless all 
Section 7.11 Contributions have been paid and the Certifying Authority has sighted 
Council's "Contribution Sheet" signed by an authorised officer of Council. 

A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED TO THIS 
CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 

These charges include indexation provided for in the Section 7.11 Contribution Plan and 
will remain fixed for a period of 12 months from the date of this consent and thereafter 
in accordance with the rates applicable in the current version/edition of the relevant 
Section 7.11 Contribution Plan current at the time of the payment. 

A copy of the Section 7.11 contribution plans may be inspected at the Civic and Cultural 
Centres, Tumbulgum Road, Murwillumbah and Brett Street, Tweed Heads. 

Stage 1 

(a) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Passive (Casual): 

10.375 ET @ $2840 per ET $29,465 

($2,184 base rate + $656 indexation) 

CP Plan No. 1 

(b) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Active (Structured): 

10.375 ET @ $3510 per ET $36,416 

($2,504 base rate + $1,006 indexation) 

CP Plan No. 1 

(c) Shirewide Library Facilities: 

28.75 ET @ $1007 per ET $28,951 

($792 base rate + $215 indexation) 

CP Plan No. 11 

(d) Bus Shelters: 

28.75 ET @ $76 per ET $2,185 

($60 base rate + $16 indexation) 

CP Plan No. 12 

(e) Eviron Cemetery: 

28.75 ET @ $143 per ET $4,111 

($101 base rate + $42 indexation) 

CP Plan No. 13 
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(f) Community Facilities (Tweed Coast - North) 

28.75 ET @ $1661 per ET $47,754 

($1,305.60 base rate + $355.40 indexation) 

CP Plan No. 15 

(g) Regional Open Space (Casual) 

28.75 ET @ $1311 per ET $37,691 

($1,031 base rate + $280 indexation) 

CP Plan No. 26 

(h) Regional Open Space (Structured): 

28.75 ET @ $4601 per ET $132,279 

($3,619 base rate + $982 indexation) 

CP Plan No. 26 

Stage 2 

(a) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Passive (Casual): 

25.375 ET @ $2840 per ET $72,065 

($2,184 base rate + $656 indexation) 

CP Plan No. 1 

(b) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Active (Structured): 

25.375 ET @ $3510 per ET $89,066 

($2,504 base rate + $1,006 indexation) 

CP Plan No. 1 

(c) Shirewide Library Facilities: 

33.25 ET @ $1007 per ET $33,483 

($792 base rate + $215 indexation) 

CP Plan No. 11 

(d) Bus Shelters: 

33.25 ET @ $76 per ET $2,527 

($60 base rate + $16 indexation) 

CP Plan No. 12 

(e) Eviron Cemetery: 

33.25 ET @ $143 per ET $4,755 

($101 base rate + $42 indexation) 

CP Plan No. 13 
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(f) Community Facilities (Tweed Coast - North) 

33.25 ET @ $1661 per ET $55,228 

($1,305.60 base rate + $355.40 indexation) 

CP Plan No. 15 

(g) Regional Open Space (Casual) 

33.25 ET @ $1311 per ET $43,591 

($1,031 base rate + $280 indexation) 

CP Plan No. 26 

(h) Regional Open Space (Structured): 

33.25 ET @ $4601 per ET $152,983 

($3,619 base rate + $982 indexation) 

CP Plan No. 26 

Stage 3 

(a) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Passive (Casual): 

21 ET @ $2840 per ET $59,640 

($2,184 base rate + $656 indexation) 

CP Plan No. 1 

(b) Banora Point West/Tweed Heads South (DCP Section B3) 

Open Space Active (Structured): 

21 ET @ $3510 per ET $73,710 

($2,504 base rate + $1,006 indexation) 

CP Plan No. 1 

(c) Shirewide Library Facilities: 

21 ET @ $1007 per ET $21,147 

($792 base rate + $215 indexation) 

CP Plan No. 11 

(d) Bus Shelters: 

21 ET @ $76 per ET $1,596 

($60 base rate + $16 indexation) 

CP Plan No. 12 

(e) Eviron Cemetery: 

21 ET @ $143 per ET $3,003 

($101 base rate + $42 indexation) 

CP Plan No. 13 
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(f) Community Facilities (Tweed Coast - North) 

21 ET @ $1661 per ET $34,881 

($1,305.60 base rate + $355.40 indexation) 

CP Plan No. 15 

(g) Regional Open Space (Casual) 

21 ET @ $1311 per ET $27,531 

($1,031 base rate + $280 indexation) 

CP Plan No. 26 

(h) Regional Open Space (Structured): 

21 ET @ $4601 per ET $96,621 

($3,619 base rate + $982 indexation) 

CP Plan No. 26 

32. DELETED. 

32A. A certificate of compliance (CC) under Sections 305, 306 and 307 of the Water 
Management Act 2000 is to be obtained from Council to verify that the necessary 
requirements for the supply of water and sewerage to the development have been made 
with the Tweed Shire Council. 

Pursuant to Clause 146 of the Environmental Planning and Assessment Regulations, 
2000, a Construction Certificate shall NOT be issued by a Certifying Authority unless all 
Section 64 Contributions have been paid and the Certifying Authority has sighted 
Council's "Certificate of Compliance" signed by an authorised officer of Council.  

BELOW IS ADVICE ONLY 

The Section 64 Contributions for this development at the date of this approval have been 
estimated as:  

Stage 1 

Water: Nil 

Sewer: Nil 

Stage 2  

Water: Nil 

Sewer: Nil 

Stage 3 

Water: Nil 

Sewer: Nil 

[PCC0265] 

32.1. Prior to the commencement of works as applicable to each stage of the development 
plans for the Plumbing and Drainage Works on Private Land application shall be 
provided to the Water Authority to demonstrate how the internal drainage shall connect 
to Council’s existing sewer junction.. 
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33. DELETED.  

33A. Prior to the issue of a Section 138 under the Roads Act 1993 for the required Stage 1 
upgrade works in Fraser Drive, a cash bond or bank guarantee (unlimited in time) shall 
be lodged with Council for an amount based on 1% of the value of the public 
infrastructure works as set out in Council’s fees and charges at the time of payment. 

The bond may be called up at any time and the funds used to rectify any non-compliance 
with the conditions of this consent which are not being addressed to the satisfaction of 
the General Manager or his delegate. 

The bond will be refunded, if not expended, upon receipt of a 5% Defects Liability Bond 
for these works. 

34. DELETED. 

34A. In accordance with Section 6.14 of the Environmental Planning and Assessment Act 
1979 (as amended), a Construction Certificate shall NOT be issued until any long service 
levy payable under Section 34 of the Building and Construction Industry Long Service 
Payments Act, 1986 (or where such levy is payable by instalments, the first instalment 
of the levy) has been paid.  Council is authorised to accept payment.  Where payment 
has been made elsewhere, proof of payment is to be provided. 

35. DELETED. 

35A. All imported fill material shall be from an approved source. 

Prior to the issue of a Construction Certificate for Stage 1, details of the source of fill, 
description of material, proposed use of material, documentary evidence that the fill 
material is free of any contaminants and proposed haul route shall be submitted to 
Tweed Shire Council for the approval of the General Manager or his delegate (or the 
Principle Certifying Authority (PCA)) for approval, where the total volume of fill required 
is 500m3 or greater. 

36. Submission for approval by the Principal Certifying Authority design detail including 
surcharge loads for any retaining walls to be erected on the site in accordance with AS 
4678, Tweed Shire Council Development Control Plan Part A1 and Councils 
Development Design and Construction Specifications. 

Design detail is to be supported by certification of adequacy of design from a suitably 
qualified structural engineer. 

Please note timber retaining walls are not permitted. 

[PCC0475] 

37. The site shall be filled such that it complies with the provisions of Council’s Tweed DCP 
- Section A3 Development of Flood Liable Land and graded at a minimum of 1% so that 
it drains to the street or other approved permanent drainage system and where 
necessary, perimeter drainage is to be provided.  The construction of any retaining wall 
or cut/fill batter must at no time result in additional ponding occurring within neighbouring 
properties. 

Catch drains shall be provided on the top side of all retaining walls in accordance with 
Council’s Development Design Specification D6 - Site Regrading. 

All earthworks shall be contained wholly within the subject land unless approved by 
Tweed Shire Council.  Detailed engineering plans of cut/fill levels and perimeter drainage 
shall be submitted with a S68 stormwater application for Council approval. 
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[PCC0485] 

38. A detailed plan of landscaping containing no noxious or environmental weed species 
and with a minimum 80% of total plant numbers comprised of local native species is to 
be submitted and approved by Council's General Manager or his delegate prior to the 
issue of a Construction Certificate for each stage. 

[PCC0585] 

39. Site filling and associated drainage is to be designed to address drainage on the site as 
well as existing stormwater flows onto or through the site, and minimising the impact of 
filling on local drainage.  Detailed engineering plans of fill levels and perimeter drainage 
shall be submitted for Council approval. 

[PCC0675] 

40. DELETED. 

41. The footings and floor slab are to be designed by a practising Structural Engineer after 
consideration of a soil report from a NATA accredited soil testing laboratory and shall be 
submitted to and approved by the Principal Certifying Authority prior to the issue of a 
construction certificate. 

[PCC0945] 

42. DELETED.  

42A. Application shall be made to Tweed Shire Council under Section 138 of the Roads Act 
1993 for works pursuant to this consent located within the road reserve generally in 
accordance with Drawing Name “2-Dimensional Concept Functional Layout”, being 
Attachment 1 from the Bitzios’ “136-150 Dry Dock Road - Section 96 Assessment - 
Response To Information Request” document, dated 27 November 2017.  Application 
shall include (but not limited to) engineering plans and specifications undertaken in 
accordance with Councils Development Design and Construction Specifications for the 
following required works: 

(a) New vehicular accesses, turning treatments (northern access and southern 
access), indented bus bay, line marking and localized pavement widening off 
Fraser Drive in general accordance with Drawing Name “2-Dimensional Concept 
Functional Layout”, being Attachment 1 from the Bitzios’ “136-150 Dry Dock Road 
- Section 96 Assessment - Response To Information Request” document, dated 
27 November 2017, accept where varied by this consent or approved otherwise 
by Council. 

(b) Provision of a northbound indented bus bay on Fraser Drive.  

(c) Provision of pedestrian facilities including a pedestrian refuge across Fraser 
Drive, to Council’s requirements. 

(d) Removal of any disused vehicular laybacks/driveways, with the area reinstated to 
match adjoining works, as applicable. 

(e) Pram ramps at new access crossings (as applicable). 

(f) A formal 1.2m wide concrete footpath shall be provided from the existing concrete 
footpath near Kirkwood Road / Fraser Drive intersection and connect with the 
existing footpath located on the unnamed road reserve south of the subject site 
near Acacia Street / Fraser Drive intersection.   
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(g) Kerb and gutter shall be provided along the entire frontage of the site within 
Fraser Drive including applicable drainage provisions (stormwater pipes and gully 
pits etc.).  Removal of any existing kerb and gutter is to be reinstated. 

The above mentioned engineering plan submission must include copies of Compliance 
Certificates relied upon and details relevant to but not limited to the following: 

• Road works / furnishings 

• Stormwater drainage 

• Sediment and erosion control plans 

• Location of all services/conduits 

• Traffic Control Plan 

And be complimented by a detailed Traffic Impact Assessment, supporting the 
proposed design. 

The Environmental Planning and Assessment Act, 1979 (as amended) makes no 
provision for works under the Water Management Act 2000 and Section 138 of the 
Roads Act to be certified by an Accredited Certifier. 

Application for the Section 138 of the Roads Act 1993 shall be made to Tweed Shire 
Councils Development Engineering Unit where an invoice will be provided for 
assessment based on the rates contained in Council's current Fees and Charges at an 
hourly rate. 

43. DELETED. 

44. DELETED. 

45. DELETED. 

45A. Erosion and Sediment Control shall be designed, constructed and operated in 
accordance with Tweed Shire Council Development Design Specification D7 - 
Stormwater Quality and its Annexure A - “Code of Practice for Soil and Water 
Management on Construction Works”. 

Any works undertaken within the waterbody are to be designed to minimise impacts to 
marine vegetation and the adjacent Terranora Inlet utilising erosion and sediment control 
best practice measures. 

46. The Manufactured Home Estate is to provide a single bulk water service at the road 
frontage.  Individual metering beyond this point shall be managed by the Manufactured 
Home Estate.  Application for the bulk metre shall be made to the supply authority 
detailing the size in accordance with NSW Code of Practice - Plumbing and Drainage 
and BCA requirements.  

Note:  The Environmental Planning and Assessment Act, 1979 (as amended) makes no 
provision for works under the Water Management Act, 2000 to be certified by an 
Accredited Certifier. 

[PCC1185] 

47. DELETED. 

47A. An application shall be lodged together with any prescribed fees including inspection 
fees and approved by Tweed Shire Council under Section 68 of the Local Government 
Act for any water, sewerage, on site sewerage management system or drainage works 
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including connection of a private stormwater drain to a public stormwater drain, 
installation of stormwater quality control devices or erosion and sediment control 
works, prior to the issue of a Construction Certificate for each stage (as applicable). 

The s68 Application for Stage 1 drainage works shall include a detailed Stormwater 
Management Plan (SWMP) complimentary to the SWMP endorsed under the Concept 
Plan for the construction and post construction phase of the Bulk Earthworks, prepared 
in accordance with Section D7.B2 of Council's Development Design Specification D7 - 
Stormwater Quality. Such plans are to include measures, monitoring and adaptive 
management actions to ensure appropriate stormwater quality outcomes are achieved. 

Permanent Stormwater quality treatment shall comply with the Tweed Urban 
Stormwater Quality Management Plan and Council's Development Design 
Specification D7 - Stormwater Quality and Code of Practice for Soil and Water 
Management on Construction Works. 

Variations to these standards shall only be accepted where they are supported by best 
practice water sensitive urban design principles entailed in the “Water By Design” 
guidelines (being a program of the South East Queensland Healthy Waterways 
Partnership). 

Treatment basins must be provided with a facility to bypass major stormwater flow 
events (greater than the Q3 month storm event), or otherwise cater for major storm 
flows without disturbing captured pollutants or damaging the structure. 

Proposed treatment measures other than "deemed to comply" measures as specified 
in Council's Development Design Specification D7, must be supported by engineering 
calculations, including MUSIC modelling, to confirm that acceptable capacity and 
efficiency is achieved, and water quality objectives are achieved. 

An Operational Manual for all stormwater quality control devices must be provided as 
part of the SWMP.  This manual must be updated as required during the Defects 
Liability ("On-Maintenance") Period for the device and the final version of the manual 
must be handed over to Council at the formal commissioning of the device, at the 
completion of the Defects Liability Period ("Off Maintenance"). 

Shake down area/s are to be installed within the property, immediately prior to any 
vehicle entering or exiting the site, prior to any earthworks being undertaken. 

48. In accordance with Section 68 of the Local Government Act, application shall be made 
to Council for any proposed sewerage drainage system.  Detail shall include hydraulic 
drawings, pipe sizes, details of materials and discharge temperatures. 

[PCC1225] 

49. In accordance with Section 68 of the Local Government Act, 1993 any premises 
proposing to discharge wastewater into Councils sewerage system other than domestic 
sewage, shall submit to Council a completed Liquid Trade Waste Application for a Liquid 
Trade Waste Services Agreement.  The Application is to be approved by the General 
Manager or his delegate PRIOR to the issuing of a Construction Certificate to discharge 
to Council's sewerage system. 

[PCC1255] 

50. Prior to the issue of a construction certificate the applicant is required to lodge an 
application to install/operate an onsite sewerage management system (private ejection 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 426 of 479



 

Page 16 

 

pump station) under Section 68 of the Local Government Act 1993, pay the appropriate 
fee and be issued with an approval. 

Any application to install/operate an onsite sewerage management system (private 
ejection pump station) under Section 68 of the Local Government Act 1993 shall be 
accompanied by three copies of detailed hydraulic design report certified by a qualified 
hydraulic engineer and shall address the following criteria: 

* System type and specifications including pump-well volume, pump specifications 
and rising main size, length and location. 

* Details of operation and maintenance 

* The sewer pump is to be constructed in a flood proof well with electrical equipment 
located above 1 in 100 ARI flood level.  

Any approval to install an on site sewerage treatment system (private ejection pump 
station) shall comply with the hydraulic design specifications as certified by a qualified 
Hydraulic Engineer including all recommendations of that report and any addendum to 
the report to the satisfaction of Councils General Manager or his delegate. 

[PCC1295] 

51. If the development is likely to disturb or impact upon water or sewer infrastructure (eg: 
extending, relocating or lowering of pipeline), written confirmation from the service 
provider that they have agreed to the proposed works must be submitted to the Principal 
Certifying Authority prior to the issue of a Construction Certificate or any works 
commencing, whichever occurs first. 

Applications for these works must be submitted on Council's standard Section 68 
Application form accompanied by the required attachments and the prescribed fee.  The 
arrangements and costs associated with any adjustment to water and wastewater 
infrastructure shall be borne in full by the applicant/developer. 

The Section 68 Application must be approved by Council prior to the associated 
Construction Certificate being issued. 

[PCC1310] 

52. If the development is likely to disturb or impact upon telecommunications infrastructure, 
written confirmation from the service provider that they have agreed to the proposed 
works must be submitted to the Principal Certifying Authority prior to the issue of a 
Construction Certificate or any works commencing, whichever occurs first. 

The arrangements and costs associated with any adjustment to telecommunications 
infrastructure shall be borne in full by the applicant/developer. 

[PCC1325] 

53. DELETED. 

53A. As the subject site is located within 40 metres of a watercourse, any required permits 
are to be obtained from the NSW Office of Water (Department of Primary Industries 
and/or the Natural Resources Access Regulator) pursuant to the Water Management 
Act 2000, prior to issue of a Construction Certificate or any works commencing, 
whichever occurs first. 

54. Prior to the issue of a Construction Certificate for Works, application shall be made to 
Council under Section 305 of the Water Management Act 2000 for a certificate of 
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compliance for development to be carried out - i.e.: the provision of water and sewerage 
to the development. 

Note: 

(a) Following this, requirements shall be issued by Council under Section 306 of the 
Water Management Act 2000. 

(b) Following this, any works needing to be undertaken will require a further application 
to be made to Council under Section 68 of the Local Government Act for the 
relevant water / sewer works. Approval of this application will be required prior to/in 
conjunction with issuing the Construction Certificate. 

The Environmental Planning and Assessment Act, 1979 (as amended) makes no 
provision for works under the Water Management Act 2000 to be certified by an 
Accredited Certifier. 

[PCC1335] 

55. Prior to the issue of any Construction Certificate for the development, Development 
Consents DA13/0669 and DA05/0696 shall be surrendered pursuant to Section 
4.17(1)(b) and 5 of the Act and Clause 97 of the Regulations, that part of the Consent 
which is not relied upon for the purposes of the development authorised by Development 
Consent No. DA14/0171 and the general store use. 

[PCCNS01] 

56. Prior to the issue of a Construction Certificate for the manufactured home estate, 
documentary evidence shall be provided to Council to confirm the registration of the 
subdivision under DA17/0270 - 2 lot subdivision with the Lands and Property Information 
(LPI) (formerly the Lands Titles Office). 

[PCCNS01] 

57. Prior to issue of the construction certificate the applicant shall submit an acid sulfate soil 
management plan prepared by a suitably qualified person to the satisfaction of the 
General Manger or his delegate.  All works shall comply with the approved management 
plan. 

[PCCNS01] 

58. Prior to application for a Construction Certificate, owners consent shall be obtained from 
all existing property owners external of the subject allotments, where the development 
requires physically works to be undertaken within their property.  

Landowners consent from Council will be required for any works proposed in the 
Kirkwood Road reserve.  The applicant shall submit final design details of the earthworks 
proposed in the Kirkwood Road reserve to Council for approval prior to issue of 
Construction Certificate for each stage.  Note: Previous owners consent relates to the 
lodgement of development application only.  

[PCCNS01] 

59. DELETED. 

59A. Permanent stormwater quality treatment shall be provided in accordance with the 
following: 

(a) The Construction Certificate Application for Stage 1 shall include a detailed detail 
Stormwater Management Plan (SWMP) for the occupational or use stage of the 
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development prepared in accordance with Section D7.07 of Councils 
Development Design Specification D7 - Stormwater Quality. 

(b) Permanent stormwater quality treatment shall comply with section 5.5.3 of the 
Tweed Urban Stormwater Quality Management Plan and Councils Development 
Design Specification D7 - Stormwater Quality. 

(c) It is encouraged that Water Sensitive Urban Design principles such as bio-
retention facilities in accordance with “Water By Design” guidelines (being a 
program of the South East Queensland Healthy Waterways Partnership) are 
utilised, instead of installing an “end of line” proprietary gross pollutant device. 

(d) Specific Requirements to be detailed within the Construction Certificate 
application include: 

(i) Shake down area (if required) shall be installed within the property, 
immediately prior to any vehicle entering or exiting the site prior to any 
works being undertaken. 

(ii) Runoff from all hardstand areas, (including car parking and hardstand 
landscaping areas and excluding roof areas) must be treated to remove oil 
and sediment contaminants prior to discharge to the public realm, with 
treatment provisions designed in accordance with Council’s Development 
Design Specification D7 - Stormwater Quality, Section D7.12. 

(iii) Roof water does not require treatment, and should be discharged 
downstream of treatment devices, or the treatment devices must be sized 
accordingly. 

59.1. Prior to the commencement of works as applicable to each stage, the Proponent shall 
engage a Professional Engineer (Civil) with National Engineering Register (NER) or a 
NSW Registered Surveyor to review, supervise and certify the construction of:  

i. Stage 1 - Bulk Earthworks, retaining walls, site access, internal roads, internal 
infrastructure works and provide certification of compliance at the completion of 
these works. 

ii. Stage 2 - Internal roads, internal infrastructure works and provide certification of 
compliance at the completion of these works. 

iii. Stage 3 - Internal roads, internal infrastructure works and provide certification of 
compliance at the completion of these works. 

59.2. Documentary evidence is to be provided to Council demonstrating currency of the above 
accreditation. 

Prior to the Construction Certificate of Stage 1 application under section 68 of the 
Local Government Act for the internal fire hydrant system to the Manufactured Home 
Estate is to be submitted to and approved by the Building Services Unit of Tweed Shire 
Council. The application is to be inclusive of the internal fire hydrant system which is to 
be designed by a suitably qualified hydraulic engineer in accordance with the Local 

Government (Manufactured Home estates, Caravan Parks, Camping Grounds and 
Moveable Dwellings) Regulation 200S and AS 2419.1. 

59.3. Prior to the issue of a Construction Certificate for Stage 1, a Detailed Geotechnical 
Investigation shall be undertaken by an appropriately qualified practising professional 
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Geotechnical Engineer, unless considered unjustified by the Geotechnical Engineer 
and supported in writing and endorsed by the Principle Certifying Authority. 

The investigation shall identify any areas of compressible clay materials, loose sands, 
landslip, instability, subsidence, uncontrolled fill or reactive soil profiles etc which may 
impact on construction or building activities, as well as providing site classification 
information. 

If unsuitable materials are identified the investigation shall provide recommendations 
such as a preloading, remediation works or other forms of treatment necessary to 
achieve safe and stable building sites in accordance with AS 2870 (current version). 

All consolidation resulting from preloading shall be monitored by settlement plates or 
detailed survey to determine consolidation/settlement characteristics. 

60. DELETED. 

60A. A Habitat Management and Restoration Plan ('HM&RP') shall be prepared by a person 
suitably qualified in Bushland Regeneration or Ecological Restoration and with 
knowledge and experience in local vegetation communities (e.g. wetlands, rainforest, 
riparian areas) to address the restoration of the entire collective Conservation Area. 
The HM&RP shall be prepared in accordance with: 

 Tweed Shire Council’s Draft Habitat Restoration Plan Preparation Guideline - Site 
specific guidelines for the ecological restoration and ongoing management of 
habitat utilised by native flora and fauna dated February 2012; and  

 Appendix C - Offset provisions in Tweed Coast Comprehensive Koala Plan of 
Management dated January 2015 prepared by Tweed Shite Council.  

The HM&RP shall be submitted and approved by Council's General Manager or 
delegate prior to issue of Stage 1 construction certificate or prior to any works 
commencing onsite whichever occurs first, and shall include the following: 

a. An appraisal of the present condition of areas the subject of restoration activity; 

b. Reference to the following zones: 

i. Assisted Rehabilitation - areas shown as ‘Retained Koala Habitat’ and ‘Koala 
Habitat Retained’ on Dwg. No. BP1152/SK2.02 Issue T Master-Plan 97 dated 
19/11/20 prepared by Jared Poole Design.  

ii. Revegetation - the balance of the Conservation Area.  

c. Plan overlaying an aerial photograph of the site which divides the area into zones 
for regeneration and zones for planting;  

d. Management strategy for each of the zones, including the approach, methods 
and techniques to be used for habitat restoration; 

e. A revegetation schedule of one (1) plant per square metre of local native plant 
species comprised of:  

i. Species diagnostic of a Subtropical Coastal Floodplain Forest of the NSW 
North Coast bioregion - Endangered Ecological Community and/or Swamp 
Sclerophyll forest on coastal floodplains of the NSW North Coast, Sydney 
Basin and South East Corner bioregions; and  
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ii. Preferred Koala food trees - Eucalyptus tereticornis (Forest Red Gum) and 
Eucalyptus robusta (Swamp Mahogany)  

f. Measures to clearly delineate the Conservation Area (i.e. appropriate fencing, 
bollards) to restrict access and signage requirements to increase landholder 
awareness; 

g. Details of any necessary works/measures to enable the Conservation Areas to be 
free draining to ensure long term health and viability;  

h. Schedule of timing and program of works based on the following management 
phases: 

i. Establishment Phase - Minimum of six (6) months 

ii. Maintenance Phase - Minimum of five (5) years 

i. Details of primary establishment phase works and maintenance phase works as 
follows (yet may not be strictly limited to): 

i. Primary Works - All planting, treatment of all environmental weeds (unless 
otherwise determined by Council), the installation of all fencing, baseline 
monitoring and reporting; 

ii. Maintenance works - Supplementary planting (where required), continued 
treatment and control of environmental weeds, maintenance of fencing, 
monitoring and reporting; 

j. Set of performance criteria for the establishment and maintenance phase with the 
objective of achieving site capture at the end of the 5 year maintenance period.  
The number of treatment rotations shall be adequate to successfully meet the 
objective; 

k. Maintenance, monitoring and reporting schedule with developer commitment for a 
period of not less than five (5) years; and 

l. An adaptive management statement detailing how potential problems arising may 
be overcome and requiring approval of the General Manager or delegate for such 
changes. 

61. A Vegetation and Fauna Management Plan (V&FMP) shall be prepared by a suitably 
qualified ecologist/environmental scientist in consultation with a qualified arborist 
(minimum AQF Level 5 arboricultural qualifications) to be implemented during the 
construction phase and operational phase for all stages of the development. The V&FMP 
shall be submitted and approved by Council's General Manager or delegate prior to the 
issue of Stage 1 construction certificate or prior to any works commencing onsite 
whichever occurs first. The V&FMP shall include (but not be limited to) the following: 

Vegetation Management 

a. Particulars and locations of vegetation to be removed and vegetation to be retained 
in order to facilitate the development consistent with the Tree Survey Plan 136-150 
Dry Dock Road Tweed Heads South Revision 2 (Dwg. No 1700-1_VMP_001 to 
Dwg. No. 1700-1_VMP_019) dated 10 May 2018 prepared by Element Ecology 

b. Details of all proposed earthworks, services, stormwater infrastructure, retaining 
walls, stockpile/set-down areas, equipment storage facilities etc. 
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c. Details of strategies and methods to be implemented to protect vegetation to be 
retained during the construction phase in accordance with Australian Standard AS 
4970-2009 Protection of trees on development sites and any recommendations 
made by the consulting arborist  

d. Direction of clearing  

e. Methods for the reuse of felled vegetation from the subject site  

f. Location, alignment and specifications of vegetation protection fencing consistent 
with AS4970:2009 Protection of trees on development sites 

g. Details of protection fencing to be installed around the approved Conservation 
Areas  

h. Specify that all clearing operations and the installation and maintenance of 
vegetation protection measures are to be supervised by a Project Arborist 
(minimum AQF Level 5 arboricultural qualifications) 

i. Provide details of any post construction management measures to be implemented 
in order to improve and/or maintain the health, long term viability and safety of 
those trees identified to be retained 

Fauna Management 

a. Identification of known and potential habitat trees (displaying values such as 
hollows, fissures, nests, drays, arboreal termitaria used as nests etc.) and 
description of fauna species known/likely to utilise habitat features 

b. Information on how trees are to be inspected for denning or nesting animals 
including constraints for inspecting trees (to provide acceptable alternative 
methods) and summary of removal and relocation methods for each faunal group 
(including observed species and species likely to occur in the area to be disturbed) 

c. Considerations relating to time periods for when fauna is to be removed/flushed 
prior to clearing 

d. Details of special equipment required (such as cameras, elevated platforms etc.) 

e. Identification of general locations that wildlife will be relocated/translocated to if 
required based on habitat requirements and in accordance with licence/permit 
conditions 

f. Specify that a suitably qualified ecologist who holds a fauna survey licence is 
required to manage wildlife onsite during any tree removal and/or disturbance to 
wildlife habitat. Fauna management methods employed should be generally 
consistent with the Draft Queensland Code of Practice for the Welfare of Wild 
Animals Affected by Clearing and Other Habitat and Wildlife Spotter/Catchers 
(Hangar & Nottidge 2009). Where translocation is required the proponent shall 
seek any relevant permits from the state regulating agency (Office of Environment 
& Heritage). It is the responsibility of the proponents to ensure all relevant licences 
have been obtained prior to any fauna interactions 

g. Information on how water-bodies and/or inundation areas that may support aquatic 
species are to be dewatered and details of appropriate fauna management 
measures to be employed 
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h. Provide details of post clearing reporting by a suitably qualified ecologist engaged 
to oversee clearing works 

[PCCNS03] 

62. DELETED. 

62A. A detailed landscape plan shall be submitted and approved by Council's General 
Manager or delegate prior to the issue of Stage 1 construction certificate or prior to any 
works commencing onsite whichever occurs first.  The detailed landscape plan shall: 

a. Address each stage of the development. 

b. Provide details of habitat restoration of the area identified as Zone 11 ‘Retained 
Trees (Within Overflow)’ on Dwg. 2.1 Landscape Masterplan in Landscape 
Statement of Intent (LSI) – No. 30 Fraser Drive Tweed Heads Revision E dated 
November 2020 prepared by Zone Landscape Architecture to include:  

i. Plant schedule to include scientific names, plant quantities and pot sizes 
comprising 100% local native species; 

ii. A minimum average of one (1) local native plant per square metre to apply 
across the ‘Zone 11 ‘Retained Trees (Within Overflow)’ area; 

iii. A statement of commitment that all environmental weeds are to be treated 
and controlled prior to issue of occupation certificate; 

c. Details of landscaping for all areas on-site beyond the Zone 11 ‘Retained Trees 
(Within Overflow)’ area mapped as ‘Landscaping’ and ‘Overland Flow’ on Dwg. 
No. BP1152/SK2.03 Issue K Community Plan dated 19/11/20 prepared by Jared 
Poole Design to include: 

i. A plant schedule comprising a minimum of 80% local native species to the 
Tweed Shire and maximum of 20% Australian native or exotic species to 
apply to all other plants; 

ii. The plant schedule is to include plant numbers and stock sizes;  

iii. The landscaping features as shown in Landscape Statement of Intent (LSI) 
– No. 30 Fraser Drive Tweed Heads Revision E dated November 2020 
prepared by Zone Landscape Architecture; 

iv. The provision of landscape screening to minimise the visual impact of the 
retaining wall and fence on the Fraser Drive and Kirkwood Drive Road 
Reserves; 

d. Include a statement indicating that all landscape areas the subject of the detailed 
landscape plan are to be afforded a minimum three (3) months establishment 
period and nine (9) months maintenance period. 

e. Clearly show a 4m landscape buffer to the external property boundaries to Fraser 
Drive and Kirkwood Road (2m either side of the proposed acoustic fence and any 
retaining structures).  This area is to be outside of the individual dwelling site 
boundaries.  In addition, a 1.5m wide front roadway buffer for sites 1-76 and 82-88 
and 1.25m front roadway buffer sites 77-81 and 89-96 is to be provided between 
any internal road and the front individual dwelling site boundaries. 

63. Prior to issue of any construction certificate, the Private Certifying Authority must be 
satisfied that the detailed civil engineering plans submitted demonstrate how the 
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approved Conservation Areas will remain free draining in the long term post construction 
works. Any works and measures necessary to maintain free draining conditions shall not 
compromise the Conservation Area or any associated habitat restoration works  

[PCCNS03] 

64. The applicant must give security to Council in the form of a performance bond to the 
amount of $10,000.00 to ensure vegetation identified to be retained in Tree Survey Plan 
136-150 Dry Dock Road Tweed Heads South Revision 2 (Dwg. No 1700-1_VMP_001 
to Dwg. No. 1700-1_VMP_019) dated 10 May 2018 prepared by Element Ecology 
occurring within the Kirkwood Road Reserve is retained, protected and not adversely 
affected by development works. The performance bond shall: 

a. Be lodged prior to issue of Stage 1 construction certificate 

b. Held by Council for a period of 12 months following issue of Stage 1 occupation 
certificate where it is demonstrated that tree protection and management 
obligations have been met to the satisfaction of Council’s General Manager or 
delegate. 

[PCCNS03] 

PRIOR TO COMMENCEMENT OF WORK 

65. DELETED. 

65A. The proponent shall accurately locate and identify any existing sewer main, stormwater 
line or other underground infrastructure within or adjacent to the site and the Principal 
Certifying Authority advised of its location and depth prior to commencing works and 
ensure there shall be no conflict between the proposed development and existing 
infrastructure as applicable to each stage of the development. 

[PCW0005] 

66. Prior to the commencement of works, the applicant shall ensure that a Site-Specific 
Safety Management Plan and Safe Work Methods for the subject site have been 
prepared and put in place in accordance with either:- 

(a) Occupation Health and Safety and Rehabilitation Management Systems 

Guidelines, 3rd Edition, NSW Government, or 

(b) AS4804 Occupation Health and Safety Management Systems - General 
Guidelines on Principles Systems and Supporting Techniques. 

(c) WorkCover Regulations 2000 

[PCW0025] 

67. The erection of a building or site works in accordance with a development consent must 
not be commenced until: 

(a) a construction certificate for the work has been issued by the consent authority, the 
council (if the council is not the consent authority) or an accredited certifier, and 

(b) the person having the benefit of the development consent has: 

(i) appointed a principal certifying authority for the work, and 

(ii) notified the principal certifying authority that the person will carry out the work 
as an owner-builder, if that is the case, and 
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(c) the principal certifying authority has, no later than 2 days before the work 
commences: 

(i) notified the consent authority and the council (if the council is not the consent 
authority) of his or her appointment, and 

(ii) notified the person having the benefit of the development consent of any 
critical stage inspections and other inspections that are to be carried out in 
respect of the work, and 

(d) the person having the benefit of the development consent, if not carrying out the 
work as an owner-builder, has: 

(i) appointed a principal contractor for the work who must be the holder of a 
contractor licence if any residential work is involved, and 

(ii) notified the principal certifying authority of any such appointment, and 

(iii) unless that person is the principal contractor, notified the principal contractor 
of any critical stage inspection and other inspections that are to be carried out 
in respect of the work. 

[PCW0215] 

68. DELETED. 

68A. Prior to work commencing, a "Notice of Commencement of Building or Subdivision Work 
and Appointment of Principal Certifying Authority" shall be submitted to Council at least 
2 days prior to work commencing. 

69. A temporary builder's toilet is to be provided prior to commencement of work at the rate 
of one closet for every 15 persons or part of 15 persons employed at the site.  Each toilet 
provided must be: 

(a) a standard flushing toilet connected to a public sewer, or 

(b) if that is not practicable, an accredited sewage management facility approved by 
the council 

[PCW0245] 

70. Where prescribed by the provisions of the Environmental Planning and Assessment 
Regulation 2000, a sign must be erected in a prominent position on any site on which 
building work, subdivision work or demolition work is being carried out: 

(a) showing the name, address and telephone number of the principal certifying 
authority for the work, and 

(b) showing the name of the principal contractor (if any) for any building work and a 
telephone number on which that person may be contacted outside working hours, 
and 

(c) stating that unauthorised entry to the site is prohibited. 

Any such sign is to be maintained while the building work, subdivision work or demolition 
work is being carried out, but must be removed when the work has been completed. 

[PCW0255] 

71. DELETED. 

71A. A flood evacuation plan as applicable to each stage of the development shall be 
submitted to Council to the satisfaction of the General Manager or his delegate prior to 
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the commencement of operations. The plan submitted shall have prior approval of the 
State Emergency Service. 

72. DELETED. 

72A. Prior to the commencement of building work for each stage of the development, a 
certificate signed by a registered professional engineer is to be submitted to the Principal 
Certifying Authority to certify that adequate consolidation of foundation material has 
been achieved to support the proposed structures of that stage. 

73. DELETED. 

73A. Dilapidation reports detailing the current general condition including the structural 
condition of the adjoining buildings/sites, infrastructure and driveway are to be prepared 
and certified by a suitably qualified and experienced structural engineer as applicable to 
each stage of the development.  The reports are to be submitted to the Principle 
Certifying Authority prior to commencement of that stage. 

74. DELETED. 

75. The proponent shall provide to the PCA copies of Public Risk Liability Insurance to a 
minimum value of $10 Million for the period of commencement of works until the 
completion of the defects liability period. 

[PCW0835] 

76. DELETED. 

76A. Prior to commencement of work on the site all erosion and sedimentation control 
measures as applicable to each stage of the development are to be installed and 
operational including the provision of a "shake down" area, where required.  These 
measures are to be in accordance with the approved erosion and sedimentation control 
plan and adequately maintained throughout the duration of the development. 

In addition to these measures the core flute sign provided with the stormwater approval 
under Section 68 of the Local Government Act is to be clearly displayed on the most 
prominent position of the sediment fence or erosion control device which promotes 
awareness of the importance of the erosion and sediment controls provided. 

This sign is to remain in position for the duration of the project 

77. All roof waters are to be disposed of through properly jointed pipes to the street gutter, 
interallotment drainage or to the satisfaction of the Principal Certifying Authority.  All PVC 
pipes to have adequate cover and installed in accordance with the provisions of 
AS/NZS3500.3.2.  Note All roof water must be connected to an interallotment drainage 
system where available.  A detailed stormwater and drainage plan is to be submitted to 
and approved by the Principal Certifying Authority prior to commencement of building 
works. 

[PCW1005] 

78. DELETED.  

79. All pre-construction vegetation and fauna management measures for all stages of the 
development shall be satisfactorily completed in accordance with the approved 
Vegetation and Fauna Management Plan. 

[PCWNS02] 
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80. A project arborist who holds an Australian Qualification Framework Level 5 Arboriculture 
certificate must be appointed prior to commencement of any works onsite for each stage 
of the development to: 

a. Ensure all approved vegetation management measures are satisfactorily 
implemented  

b. Supervise tree removal, limb/root pruning  

c. Recommend and supervise any required remedial works  

d. Certify works on completion of the project 

[PCWNS02] 

81. A suitably qualified ecologist who holds a fauna survey licence (NSW) must be appointed 
prior to commencement of any works onsite for each stage of the development.  The 
appointed ecologist shall: 

a. Undertake a pre-works inspection immediately before any vegetation clearing or 
dewatering  

b. Supervise all approved vegetation and fauna management activities onsite for 
each stage of the development  

c. Immediately following completion of vegetation clearing and/or dewatering activity 
associated with each stage of the development, provide a final report to Council to 
include the following: 

i. Brief summary of any fauna handling, mortality or other relevant fauna related 
incidents that may have occurred during tree removal 

ii. Inventory of species encountered during tree removal 

iii. If relocation was required, list of species and relocation location 

[PCWNS02] 

82. Prior to commencement of work the applicant must provide evidence of a contractual 
agreement made between the applicant and an ecological restoration contractor 
(Minimum Certificate IV in Conservation and Land Management) to implement and 
complete all establishment and maintenance phase works specified in the approved 
Habitat Management and Restoration Plan for the establishment period and minimum 5 
year maintenance period. 

[PCWNS02] 

83. DELETED. 

83.1. A Traffic Control Plan in accordance with AS1742 and the latest version of the RTA 
publication "Traffic Control at Work Sites" shall be prepared by an RTA accredited 
person and shall be submitted to and approved by the Principal Certifying Authority prior 
to commencement of any Stage 1 works.  Safe public access shall be provided at all 
times. 

DURING CONSTRUCTION 

84. All proposed works are to be carried out in accordance with the conditions of 
development consent, approved management plans, approved construction certificate, 
drawings and specifications. 

[DUR0005] 
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85. Should any Aboriginal object or cultural heritage (including human remains) be 
discovered all site works must cease immediately and the Tweed Byron Local Aboriginal 
Land Council (TBLALC) Aboriginal Sites Officer (on 07 5536 1763) are to be notified. 
The find is to be reported to the Office of Environment and Heritage. No works or 
development may be undertaken until the required investigations have been completed 
and any permits or approvals obtained, where required, in accordance with the National 
Parks and Wildlife Act, 1974.  

[DUR0025] 

86. Commencement of work, including the switching on and operation of plant, machinery 
and vehicles is limited to the following hours, unless otherwise permitted by Council: 

Monday to Saturday from 7.00am to 6.00pm 

No work to be carried out on Sundays or Public Holidays 

The proponent is responsible to instruct and control subcontractors regarding hours of 
work. 

[DUR0205] 

87. All reasonable steps shall be taken to muffle and acoustically baffle all plant and 
equipment.  In the event of complaints from the neighbours, which Council deem to be 
reasonable, the noise from the construction site is not to exceed the following: 

A. Short Term Period - 4 weeks. 

LAeq, 15 min noise level measured over a period of not less than 15 minutes when the 
construction site is in operation, must not exceed the background level by more 
than 20dB(A) at the boundary of the nearest likely affected residence. 

B. Long term period - the duration. 

LAeq, 15 min noise level measured over a period of not less than 15 minutes when the 
construction site is in operation, must not exceed the background level by more 
than 15dB(A) at the boundary of the nearest affected residence. 

[DUR0215] 

88. If window systems to be used are not openable or are required to remain closed in order 
to satisfy the requirements of AS2021-2015 for indoor noise levels then a system of 
mechanical ventilation complying with the relevant provisions of the Building Code of 
Australia shall be installed to service all habitable areas of the dwelling. 

[DUR0295] 

89. All building work (other than work relating to the erection of a temporary building) must 
be carried out in accordance with the requirements of the Building Code of Australia (as 
in force on the date the application for the relevant construction certificate was made). 

[DUR0375] 

90. The Principal Certifying Authority is to be given a minimum of 48 hours notice prior to 
any critical stage inspection or any other inspection nominated by the Principal Certifying 
Authority via the notice under Section 6.6 of the Environmental Planning and 
Assessment Act 1979.   

[DUR0405] 

91. It is the responsibility of the applicant to restrict public access to the construction works 
site, construction works or materials or equipment on the site when construction work is 
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not in progress or the site is otherwise unoccupied in accordance with WorkCover NSW 
requirements and Work Health and Safety Regulation 2011.  

[DUR0415] 

92. Excavation 

(a) All excavations and backfilling associated with the erection or demolition of a 
building must be executed safely and in accordance with WorkCover 2000 
Regulations. 

(b) All excavations associated with the erection or demolition of a building must be 
properly guarded and protected to prevent them from being dangerous to life or 
property. 

[DUR0425] 

93. During filling operations, 

• No filling is to be placed hydraulically within twenty metres (20m) of any boundary 
that adjoins private land that is separately owned.  Fill adjacent to these boundaries 
is to be placed mechanically. 

• All fill and cut batters shall be contained wholly within the subject land. 

• No filling of any description is to be deposited, or remain deposited, within adjacent 
properties. 

• All cut or fill on the property is to be battered at an angle not greater than 45º within 
the property boundary, stabilised and provided with a dish drain or similar at the 
base in accordance with Tweed Shire Councils Design and Construction 
Specifications and to the satisfaction of the Principal Certifying Authority. 

and upon completion, 

• all topsoil to be respread and the site to be grassed and landscaped including 
battered areas. 

[DUR0755] 

94. DELETED. 

94A. All earthworks and filling shall be carried out in accordance with AS 3798 (current 
version) to a Level 1 inspection regime and testing in accordance with Table 8.1. 

The earthworks and filling shall also be undertaken in accordance with the 
recommendations provided in the Geotechnical Investigation (as required by Consent 
Condition 59.3 and monitored by a Registered Geotechnical Testing Consultant.  

Notwithstanding earthworks and filling, the frequency of field density tests for trenches, 
including all trenches for services, shall be undertaken in accordance with Table 8.1 of 
AS 3798 (current version). 

95. The use of vibratory compaction equipment (other than hand held devices) within 100m 
of any dwelling house, building or structure is strictly prohibited. 

[DUR0815] 

96. DELETED. 

96A. The surrounding road carriageways are to be kept clean of any material carried onto the 
roadway by construction vehicles.  Any work carried out by Council to remove material 
from the roadway will be at the Developers expense and any such costs are payable 
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prior to the issue of an Occupation Certificate or at the completion of the roadworks as 
applicable to that stage of the development. 

97. All work associated with this approval is to be carried out so as not to impact on the 
neighbourhood, adjacent premises or the environment.  All necessary precautions, 
covering and protection shall be taken to minimise impact from: 

• Noise, water or air pollution. 

• Dust during filling operations and also from construction vehicles. 

• Material removed from the site by wind. 

[DUR1005] 

98. DELETED. 

98A. A concrete footpath 1.2 metres wide and 100 millimetres thick is to be constructed on a 
compacted base as detailed in Consent Condition 42A in accordance with Councils 
Development Design and Construction Specifications and Standard Drawing SD013. 

24 hours notice is to be given to Council's Engineering Division before placement of 
concrete to enable formwork and subgrade to be inspected. 

99. The existing concrete footpath is to be saw cut and removed to facilitate the construction 
of the concrete driveway access. 

[DUR1745] 

100. Where the construction work is on or adjacent to public roads, parks or drainage 
reserves the development shall provide and maintain all warning signs, lights, barriers 
and fences in accordance with AS 1742 (Manual of Uniform Traffic Control Devices).  
The contractor or property owner shall be adequately insured against Public Risk 
Liability and shall be responsible for any claims arising from these works. 

[DUR1795] 

101. Before the commencement of any road construction widening or kerbing on Fraser 
Drive, pavement design detail including reports from a Registered NATA Consultant 
shall be submitted to Council for approval and demonstrating. 

(a) That the pavement has been designed in accordance with Tweed Shire Councils 
Development Design Specification, D2. 

(b) That the pavement materials to be used comply with the specifications tabled in 
Tweed Shire Councils Construction Specifications, C242-C245, C247, C248 and 
C255. 

(c) That site fill areas have been compacted to the specified standard. 

(d) That supervision of Bulk Earthworks has been to Level 1 and frequency of field 
density testing (including trenches for services) has been completed in accordance 
with Table 8.1 of AS 3798-1996 2007. 

[DUR1805] 

102. During the relevant stages of road construction, tests shall be undertaken by a 
Registered NATA Geotechnical firm.  A report including copies of test results shall be 
submitted to the PCA prior to the placement of the wearing surface demonstrating: 

(a) That the pavement layers have been compacted in accordance with Councils 
Development Design and Construction Specifications. 
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(b) That pavement testing has been completed in accordance with Table 8.1 of AS 
3798 including the provision of a core profile for the full depth of the pavement. 

[DUR1825] 

103. The proponent must not undertake any work within the public road reserve without giving 
Council's Engineering Division 48 hours notice of proposed commencement.  Failure to 
comply with this condition may result in a stop work notice being issued and/or rejection 
of the works undertaken. 

[DUR1845] 

104. Pram ramps are to be constructed at road intersections in accordance with Council's 
Standard Drawing No. SD 014 within all kerb types including roll top kerb. 

[DUR1855] 

105. The footpath area is to be graded to the kerb and turfed for the full frontage of the site. 

[DUR1865] 

106. DELETED. 

106A. Any damage caused to public infrastructure (roads, footpaths, water and sewer mains, 
power and telephone services etc) during construction of the development shall be 
repaired in accordance with Council’s Development Design and Construction 
Specifications, prior to any use or occupation of the buildings as applicable to that stage 
of the development. 

[DUR1875] 

107. Tweed Shire Council shall be given a minimum 24 hours notice to carry out the following 
compulsory inspections in accordance with Tweed Shire Council Development Control 
Plan, Part A5 - Subdivision Manual, Appendix D.  Inspection fees are based on the rates 
contained in Council's current Fees and Charges: 

Roadworks 

(a) Pre-construction commencement erosion and sedimentation control measures 

(b) Completion of earthworks / "boxing" 

(c) Excavation of subgrade 

(d) Pavement - sub-base 

(e) Pavement - pre kerb 

(f) Pavement - pre seal 

(g) Pathways, footways, cycleways - formwork/reinforcement 

(h) Final Practical Inspection - on maintenance  

(i) Off Maintenance inspection 

Water Reticulation, Sewer Reticulation, Drainage 

(a) Excavation 

(b) Bedding 

(c) Laying/jointing 

(d) Manholes/pits 

(e) Backfilling 
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(f) Permanent erosion and sedimentation control measures 

(g) Drainage channels 

(h) Final Practical Inspection - on maintenance 

(i) Off maintenance 

Council's role is limited to the above mandatory inspections and does NOT include 
supervision of the works, which is the responsibility of the Developers Supervising 
Consulting Engineer. 

The EP&A Act, 1979 (as amended) makes no provision for works under the Water 
Management Act 2000 to be certified by an "accredited certifier". 

The fee for the abovementioned inspections shall be invoiced upon completion of all 
external works, and subject to the submission of an application for a 'Compliance 
Certificate'. 

[DUR1895] 

108. Where the kerb is to be removed for driveway laybacks, stormwater connections, pram 
ramps or any other reason, the kerb must be sawcut on each side of the work to enable 
a neat and tidy joint to be constructed. 

[DUR1905] 

109. The developer/contractor is to maintain a copy of the development consent and 
Construction Certificate approval including plans and specifications on the site at all 
times. 

[DUR2015] 

110. The works are to be completed in accordance with Tweed Shire Councils Development 
Control Plan, Part A5 - Subdivision Manual and Design & Construction Specifications, 
including variations to the approved drawings as may be required due to insufficient 
detail shown on the drawings or to ensure that Council policy and/or good engineering 
practices are achieved. 

[DUR2025] 

111. Swimming Pools (Building) 

(a) The swimming pool is to be installed and access thereto restricted in accordance 
with Australian Standard AS 1926.1 - 2012 & AS 1926.3 -2010 & AS 1926.2-2007, 
the Swimming Pool Act 1992 and the Swimming Pool Regulation 2008. 

(b) Swimming pools shall have suitable means for the drainage and disposal of 
overflow water. 

(c) The pool pump and filter is to be enclosed and located in a position so as not to 
cause a noise nuisance to adjoining properties. 

(d) Warning notices are to be provided in accordance with Part 3 of the Swimming 
Pool Regulations 2008. 

(e) Once your pool or spa is complete please register it at 
www.swimmingpoolregister.nsw.gov.au. 

[DUR2075] 

112. Backwash from the swimming pool is to be connected to the sewer in accordance with 
Australian Standard AS 3500.2 Section 10.9. 

[DUR2085] 

Version: 1, Version Date: 28/10/2022
Document Set ID: 7593002 Page 442 of 479



 

Page 32 

 

113. The swimming pool is to be sited at least one metre horizontally clear of sewer main on 
site.  Any part of the structure within the area of influence of the sewer main is to be 
designed by a practising Structural Engineer.  The engineer is to submit a certification 
to the Principal Certifying Authority that the design will ensure that all loads will be 
transferred to the foundation material and will not affect or be affected by the sewer 
main. 

[DUR2095] 

114. All stormwater gully lintels shall have the following notice cast into the top of the lintel:  
'DUMP NO RUBBISH, FLOWS INTO CREEK' or similar wording in accordance with 
Councils Development Design and Construction Specifications. 

[DUR2355] 

115. The site shall not be dewatered, unless written approval to carry out dewatering 
operations is received from the Tweed Shire Council General Manager or his delegate. 

[DUR2425] 

116. During construction, a “satisfactory inspection report” is required to be issued by Council 
for all s68h2 permanent stormwater quality control devices, prior to backfilling.  The 
proponent shall liaise with Councils Engineering Division to arrange a suitable 
inspection. 

[DUR2445] 

117. Council is to be given 24 hours notice for any of the following inspections prior to the 
next stage of construction: 

(a) internal drainage, prior to slab preparation; 

(b) water plumbing rough in, and/or stackwork prior to the erection of brick work or any 
wall sheeting; 

(c) external drainage prior to backfilling. 

(d) completion of work and prior to occupation of the building. 

[DUR2485] 

118. Plumbing 

(a) A plumbing permit is to be obtained from Council prior to commencement of any 
plumbing and drainage work. 

(b) The whole of the plumbing and drainage work is to be completed in accordance 
with the requirements of the Plumbing Code of Australia and AS/NZS 3500. 

[DUR2495] 

119. Back flow prevention devices shall be installed wherever cross connection occurs or is 
likely to occur.  The type of device shall be determined in accordance with AS 3500.1 
and shall be maintained in working order and inspected for operational function at 
intervals not exceeding 12 months in accordance with Section 4.7.2 of this Standard. 

[DUR2535] 

120. Overflow relief gully is to be located clear of the building and at a level not less than 
150mm below the lowest fixture within the building and 75mm above finished ground 
level. 

[DUR2545] 

121. All new hot water installations shall deliver hot water at the outlet of sanitary fixtures 
used primarily for personal hygiene purposes at a temperature not exceeding: 
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* 45ºC for childhood centres, primary and secondary schools and nursing homes or 
similar facilities for aged, sick or disabled persons; and 

* 50ºC in all other classes of buildings.  

A certificate certifying compliance with the above is to be submitted by the licensed 
plumber on completion of works. 

[DUR2555] 

122 All water drawn from Councils reticulated system shall be via a Tweed Shire Council 
metered standpipe.  The location o the hydrant shall be nominated by Tweed Shire 
Council and all water shall be only used for the purposes nominated by the applicant for 
the duration of the construction activities. 

[DUR2575] 

123. Works in the vicinity of public infrastructure must comply with the following requirements: 

a) No portion of any structure may be erected within any easement or within one 
meter where no easement exists for public infrastructure over the subject site. All 
structures shall be designed and sited such that all structure loads will be 
transferred to the foundation material outside of the zone of influence of any public 
infrastructure.  

b) Surface treatment over the sewer pipe shall be limited to soft landscaping, non-
interlocking paving, concrete slab with construction joints along the alignment of 
the sewer easement (or one metre from the sewer if no easement exists) or similar 
treatments as specified by Council officers, to allow ready access to the pipe for 
excavation. Council will not be responsible for the reinstatement of plantings, 
unauthorised structures or decorative surfacing in the vicinity of the pipe in the 
event of pipe excavation or other maintenance works. 

c) Any fencing erected across the sewer main shall be designed and constructed with 
removable panels and footings located at least 1.0 metres horizontally clear of 
sewer main. 

d) Trees and other landscaping that will grow to over one metre in height at maturity 
are not permitted within the sewer easement or within one metre of the sewer if no 
easement exists, to prevent the tree roots intruding into sewer mains and internal 
sewer pipes.  Landscaping over the sewer shall be of a minor nature designed to 
ensure they do not damage or interfere with any part of the pipeline.  

[DURNS01] 

124. Any works undertaken within the waterbody are undertaken in a manner to minimise 
impacts to marine vegetation and the adjacent Terranora Inlet by limiting the footprint of 
works to necessary areas of disturbance and utilising best practice in relation to works 
within waters and erosion and sediment control. 

[DURNS02] 

125. All vegetation and fauna management measures detailed in the approved site based 
Vegetation and Fauna Management Plan shall be implemented to the satisfaction of 
Council’s General Manager or delegate. 

In the event that any threatened species, populations, ecological communities or their 
habitats not addressed as part of the development application  are 
discovered/encountered during operations appropriate Plans of Management for those 
species must be prepared to the satisfaction of the General Manager or delegate and/or 
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if required the NSW Department of Environment and Heritage.  No further site clearing 
will take place until any respective Plan(s) of Management is/are approved. 

[DURNS02] 

126. Works shall be undertaken in accordance with the approved Habitat Management and 
Restoration Plan. 

[DURNS02] 

127. The applicant must comply with any directions given by the project arborist and/or 
appointed ecologist with respect to vegetation and fauna management measures 
employed onsite in order to minimise any adverse environmental impacts. Where 
directions are inconsistent with the approved Vegetation and Fauna Management Plan 
approval from Council’s General Manager or delegate shall be sought before 
implementation. 

128. DELETED. 

128.1. At the completion of the Stages 1 - 3 earthworks, retaining walls, site access, internal 
roads and internal infrastructure, a certificate in the form of Attachment C1 - Subdivision 
Works, Compliance Certificate of Councils’ DCP Section A5 – Subdivision Manual, 
signed by the engaged Certifying Engineer with National Engineering Register (NER) or 
NSW Registered Surveyor shall be submitted to the PCA to certify compliance with the 
consent, Local Government (Manufactured Home Estates, Caravan Parks, Camping 
Grounds and Moveable Dwellings) Regulation 2005  and good engineering practice as 
applicable to Stages 1 - 3. 

Interim Certifications may be issued by the engaged certifier where it is considered that 
appropriate Stages 1 - 3 works have been completed to allow future stages to 
commence. 

128.2. At the completion of the Fraser Drive upgrade works, a Defect Liability Bond (in cash or 
unlimited time Bank Guarantee) shall be lodged with Council for all external works within 
the road reserve. 

The bond shall be based on 5% of the value of the public infrastructure works (as set 
out in Councils Fees and Charges current at the time of payment) which will be held by 
Council for a period of 6 months from the date on which the works are considered by 
Council to be completed. 

It is the responsibility of the Proponent to apply for refund following the remedying of any 
defects arising within the 6 month period. 

128.3. The sealed portion of any major access road at any point at which there is a passing bay 
must be at least 8.5 metres. Passing bays must be provided at intervals of not more than 
100 metres. 

128.4. The development shall be carried out in accordance with the recommendations of the 
Environmental Noise Impact Report, Proposed Residential Development 136 – 150 
Dry Dock Road, Tweed Heads South (Part of Lot 1 on DP1074784), Section 6 
prepared by CRGACOUSTICS (Ref: 16175  28 October 2020). 

PRIOR TO ISSUE OF OCCUPATION CERTIFICATE/PRIOR TO OCCUPATION 

129. DELETED. 

129A. Prior to occupation of any building associated with this consent, all external works on 
Fraser Drive (inspections / actions / fees etc.) as required shall be completed. 
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130. DELETED. 

131. A person must not commence occupation or use of the whole or any part of a new 
building or structure (within the meaning of Section 6.9 and 6.10 unless an occupation 
certificate has been issued in relation to the building or part (maximum 25 penalty units). 

[POC0205] 

132. The building is not to be occupied or a final occupation certificate issued until a fire safety 
certificate has been issued for the building to the effect that each required essential fire 
safety measure has been designed and installed in accordance with the relevant 
standards. 

[POC0225] 

133. A final occupation certificate must be applied for and obtained within 6 months of any 
Interim Occupation Certificate being issued, and all conditions of this consent must be 
satisfied at the time of issue of a final occupation certificate (unless otherwise specified 
herein). 

[POC0355] 

134. DELETED. 

134A. Upon completion of the works approved under Section 138 under the Roads Act, the 
applicant shall produce a copy of the “final inspection - satisfactory inspection report” 
and “provide a receipt of payment for all inspections” issued by Council. 

135. DELETED. 

135A. Upon completion of all infrastructure intended to be dedicated to Council as a public 
asset (including the upgrade works in Fraser Drive) Work as Executed plans are to be 
provided to Council in accordance with Councils Development Design Specification, 
D13 as well as a CCTV inspection of the stormwater pipes and sewerage system that 
are to be dedicated to Council as public infrastructure (including joints and junctions) to 
demonstrate that the standard of the system is acceptable to Council. 

The plans are to be endorsed by a Registered Surveyor OR Consulting Engineer 
certifying that: 

a) The plans accurately reflect the work as executed. 

b) All stormwater lines, sewer lines, services and structures are wholly contained 
within the relevant easements or boundaries. 

Note:  Where works are carried out by Council on behalf of the developer it is the 
responsibility of the DEVELOPER to prepare and submit works-as-executed plans. 

136. Submission to the Principal Certifying Authority, Certification for the structural integrity 
of any retaining structures in excess of 1.2m erected on the site by a suitably qualified 
structural engineer. 

[POC0815] 

137. DELETED. 

137A. Upon completion of all internal works on the site and prior to the issue of any Occupation 
(including interim) Certificate as applicable to each stage of the development, further 
dilapidation reports are to be prepared and certified by a suitably qualified and 
experienced structural engineer detailing the condition including the structural condition 
of the adjoining buildings/sites, infrastructure and roads.  The dilapidation reports shall 
take into consideration the findings of the original reports and advise if any damages 
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have occurred that could be attributed to the work the subject of this development 
consent.  If damages have occurred the PCA is to be provided with evidence that the 
damages have been satisfactorily repaired prior to any occupation associated with that 
stage of development. 

A copy of the dilapidation report is to be provided to the Principle Certifying 
Authority/Council. 

138. DELETED. 

138A. The creation of easements for services, rights of carriageway and restrictions as to 
user as may be applicable to each stage of the development under Section 88B of the 
Conveyancing Act including (but not limited to) the following: 

(a) Easements for sewer, water supply and drainage over ALL public 
services/infrastructure on private property. 

(b) Positive Covenant over the subject land (as applicable) to ensure that the 
required provisions of the “Planning for Bushfire Protection 2006 “Guidelines and 
the General Terms of Approval of the Consent as imposed under Section 100B of 
the Rural Fires Act 1997 are enforced in perpetuity. 

(c) Provide a 10m wide stormwater easement in favour of Tweed Shire Council (to 
discharge from the unformed Kirkwood Road reserve) and Lot 201 DP11011907 
between Lots 70-75 and 88-90 and Lots 87 and 98. In addition provide an 
easement over the existing lake up to Terranora Creek in favour of Tweed Shire 
Council (to discharge unformed Kirkwood Road reserve) and Lot 201 
DP11011907. Refer to plan “Stormwater Drainage Post Development Catchment 
Plan Sheet 2 of 2” dated 22/02/17 revision A by ADG Engineers and drawing 
number DWGE952P marked “B” by Stewart McIntyre & Associates dated 
23/02/18. 

(d) Provide a 3m wide stormwater easement on the northern property boundary 
adjacent to Lot 201 DP1101907 to benefit the relevant surrounding properties. 
Refer to plan “Stormwater Drainage Post Development Catchment Plan Sheet 2 
of 2” dated 22/02/17 revision A by ADG Engineers.   

(e) The dwellings within the manufactured home estate shall be used for residential 
use only. 

(f) All measures in the "Flood Response Assessment Plan” shall be enforced in 
perpetuity, to ensure compliance with flood emergency response provisions of 
Council's Development Control Plan Section A3 - Development of Flood Liable 
Land and Council's Flood Risk Management Policy. 

Pursuant to Section 88BA of the Conveyancing Act (as amended) the Instrument 
creating a Right Of Carriageway or Easement shall make provision for maintenance of 
the Right Of Carriageway / or Easement by the owners from time to time of the land 
benefited and burdened and are to share costs equally or proportionally on an 
equitable basis (as applicable). 

Any Section 88B Instrument creating Restrictions as to user, Right Of Carriageway or 
Easements which benefit Council shall contain a provision enabling such Restrictions, 
Easements or Rights Of Carriageway to be revoked, varied or modified only with the 
consent of Council. 
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Privately owned infrastructure on community land may be subject to the creation of 
statutory restrictions, easements etc in accordance with the Community Land 
Development Act, Strata Titles Act, Conveyancing Act, or other applicable legislation. 

139. DELETED. 

139A. Council's standard "Asset Creation Form" shall be completed (including all quantities 
and unit rates) and submitted to Council upon completion of all infrastructure 
constructed under this consent and intended to be dedicated to Council as a public 
asset. 

140. Upon completion of the pool the builder is to submit to the Principal Certifying Authority 
a certificate stating that the “Water Recirculation System” has been installed in 
accordance with AS 1926.3-2010. 

[POC0905] 

141. Prior to the issue of an occupation certificate, the applicant shall produce a copy of the 
“satisfactory inspection report” issued by Council for all s68h2 permanent stormwater 
quality control devices. 

[POC0985] 

142. Prior to the occupation of any building and prior to the issue of any occupation certificate 
approval to operate the on-site sewage management facility under Section 68 of the 
Local Government Act 1993 shall be obtained from Council. 

[POC1040] 

143. Prior to the occupation or use of any building and prior to the issue of any occupation 
certificate, including an interim occupation certificate a final inspection report is to be 
obtained from Council in relation to the plumbing and drainage works. 

[POC1045] 

144. Prior to the issue of a final occupation certificate, all conditions of consent are to be met. 

[POC1055] 

145. The swimming pool or spa is required to be registered at 
www.swimmingpoolregister.nsw.gov.au prior to the issue of any occupation certificate 
for the swimming pool or spa. 

[POC1100] 

146. DELETED. 

146A. On completion of all external works as approved under Section 138 under the Roads 
Act 1993, a certificate signed by a practicing National Engineering Register (NER) Civil 
Engineer or NSW Registered Surveyor is to be submitted to the Principal Certifying 
Authority to certify compliance with the applicable conditions of consent and good 
engineering practice. 

In addition on completion of all external works, Council must undertake a Final Practical 
Inspection of the works and be satisfied that all conditions of consent have been 
complied with. 

Note – This certification is independent to the certification required under the 
Construction Certificate for Stages 1 - 3. 

147. Prior to an Occupation Certificate being issued for the community building or occupation 
of any moveable dwelling, a Post Construction Noise Impact Compliance Assessment 
report prepared by a suitably qualified acoustic consultant shall be submitted for 
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consideration and approval by Council's General Manager or delegate.  The assessment 
report shall confirm that the development meets the maximum indoor sound levels in all 
dwellings and community buildings as prescribed in Table 3.3 of AS2021-2000, and 
include any recommended noise amelioration measures to be carried out by the 
applicant.  The applicant shall carry out any such recommendations as provided within 
the Post Construction Impact Compliance Assessment report to the satisfaction of the 
General Manager or delegate within 30 days from the date of the acoustic assessment, 
provided that the General Manager or delegate may extend the time period for the 
carrying out of any recommended acoustic treatment to a date which may be determined 
by the General Manager or delegate. 

[POCNS01] 

148. DELETED.  

148A. Prior to the release of an occupation certificate for stage 1, acoustic barriers as specified 
in Part 6 of the Environmental Noise Impact Report, Proposed Residential Development 
136 – 150 Dry Dock Road, Tweed Heads South (Part of Lot 1 on DP1074784), Section 
6 prepared by CRG ACOUSTICS (Ref: 16175 28 October 2020) shall be constructed 
and certified by an acoustic engineer to the satisfaction of the General Manager or his 
delegate. 

149. DELETED. 

149A. Prior to occupation of any building associated with this consent, reticulated water supply 
and outfall sewerage reticulation shall be provided in accordance with Tweed Shire 
Council’s Development Control Plan Part A5 - Subdivisions Manual, Councils 
Development Design and Construction Specifications and the Construction Certificate 
approval. 

The Environmental Planning and Assessment Act, 1979 (as amended) makes no 
provision for works under the Water Management Act, 2000 to be certified by an 
Accredited Certifier. 

150. DELETED. 

150A. Prior to occupation of any building associated with this consent, a Flood Response 
Assessment Plan shall be submitted to and approved by Council as applicable to that 
stage of development, demonstrating compliance with the Emergency Response 
Provisions of Council’s DCP Section A3 Development of Flood Liable Land. 

151. The development must at all times have a high level flood evacuation route to land above 
PMF as per Dwg No 0.5 Staging Plan prepared by Prescott Architects dated 11 May 
2018. Should the early stages of the development be disconnected from this high land, 
as a minimum, a high level evacuation route must be provided at a rising grade above 
design flood level capable of passing vehicles.  Any interim evacuation route must be a 
minimum of 3m wide with an all-weather pavement and turnaround facilities at each end. 

[POCNS02] 

152. DELETED. 

152A. At the completion of the earthworks/filling for Stage 1 and prior to occupation of a building 
associated with each stage of the development, an appropriately qualified practicing 
professional Geotechnical Engineer shall provide an Engineering Certification that 
clearly states the following: 
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a) All earthworks and filling have been supervised to a Level 1 standard in accordance 
with AS 3798 (current version) and in accordance with the recommendations of the 
detailed Geotechnical Investigation (as required by Consent Condition 59.3). 

b) The site has achieved design bearing capacity strength in accordance with AS2870 
(latest version) and is suitable for building purposes. 

c) Trenches, including all trenches for services, have been compacted in accordance 
with Council's Construction Specifications. 

The submission shall include copies of all undertaken test results, along with a site 
diagram identifying the location of each undertaken test. 

153. All establishment phase habitat restoration works shall be completed to a level specified 
in the approved Habitat Management and Restoration Plan prior to the issue of the first 
occupation certificate issued for Stage 1 of the development.  The habitat restoration 
works shall be maintained at all times to the satisfaction of the Council’s General 
Manager or delegate.   

[POCNS03] 

154. DELETED. 

154A. Prior to the issue of the first occupation certificate for Stage 1, the Conservation Area 
pursuant to Condition No. 20A shall be registered under a restrictive statutory covenant 
for conservation purposes. The covenant shall be made under Section 88B of the 
Conveyancing Act 1919 burdening Future Lot 11 pursuant to DA17/0270, for the benefit 
of the Tweed Shire Council on the terms specified below: 

a. The area described as Conservation Area must be subject to a habitat restoration 
program undertaken in accordance with an approved Habitat Management and 
Restoration Plan and managed as a natural area for conservation purposes in 
perpetuity; 

b. The following activities are not permitted within the Conservation Area unless 
otherwise specified in (c) of this condition: 

i. Clearing, lopping or removal of any native plants, whether existing at the date 
of this approval or planted pursuant to conditions of this consent 

ii. Erection of any fixtures or improvements, including buildings or structures 

iii. Construction of any trails or paths; 

iv. Depositing of any fill, soil, rock, rubbish, ashes, garbage, waste or other 
material foreign to the protected area 

v. Keeping or permitting the entry of domestic animals or any other animals that 
are not indigenous to the conservation area; and 

vi. Performance of any other acts which may have detrimental impact on the 
values of the conservation area.  

c. Earthworks may be carried out in the Conservation Area to the satisfaction of 
Council’s General Manager or delegate only to the minimum extent necessary 
and not to an extent that compromises or in any way adversely affects existing 
hydraulic conditions, habitat values or ecological restoration outcomes. 
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155. Prior to the issue of an occupation certificate for each stage of the development, an 
arboricultural certification report prepared by the project arborist ((Minimum AQF Level 
5 Arborist) shall be submitted to Council demonstrating compliance with: 

a. The approved Vegetation and Fauna Management Plan (tree protection 
requirements only) 

b. Australian Standard AS4970 - 2009 Protection of trees on development sites; and  

c. Any other tree management measure to protect retained vegetation as directed by 
Council’s General Manager or delegate or Project Arborist during the construction 
period  

[POCNS03] 

156. DELETED. 

156A. The applicant must provide to Council immediately prior to the issue of occupation 
certificate for each stage of the development certification from a suitably qualified 
ecologist that all works/measures have been completed in accordance with the following 
approved plans: 

a. Vegetation and Fauna Management Plan; 

b. Habitat Management and Restoration Plan; 

All landscaping shall be completed in accordance with the approved detailed landscape 
plan prior to the occupation of the buildings in each stage. Landscaping must be 
maintained at all times to the satisfaction of Council's General Manager or delegate. 

USE 

157. The use to be conducted so as not to cause disruption to the amenity of the locality, 
particularly by way of the emission of noise, dust and odours or the like. 

[USE0125] 

158. All externally mounted air conditioning units and other mechanical plant or equipment 
are to be located so that any noise impact due to their operation which may be or is likely 
to be experienced by any neighbouring premises is minimised.  Notwithstanding this 
requirement all air conditioning units and other mechanical plant and or equipment is to 
be acoustically treated or shielded where considered necessary to the satisfaction of the 
General Manager or his delegate such that the operation of any air conditioning unit, 
mechanical plant and or equipment does not result in the emission of offensive or 
intrusive noise. 

[USE0175] 

159. All externally mounted artificial lighting, including security lighting, is to be shielded to 
the satisfaction of the General Manager or his delegate where necessary or required so 
as to prevent the spill of light or glare creating a nuisance to neighbouring or adjacent 
premises. 

[USE0225] 

160. Upon receipt of a noise complaint that Council deems to be reasonable, the 
operator/owner is to submit to Council a Noise Impact Study (NIS) carried out by a 
suitably qualified and practicing acoustic consultant. The NIS is to be submitted to the 
satisfaction of the General Manager or his delegate. It is to include recommendations 
for noise attenuation. The operator/owner is to implement the recommendations of the 
NIS within a timeframe specified by Council's authorised officer. 
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[USE0245] 

161. The disposal of all wash water, oil, grease or other pollutants from the business shall be 
disposed of to the satisfaction of Council's General Manager or his delegate as outlined 
in the Liquid Trade Waste Services Agreement and General Conditions of Approval. 

[USE1055] 

162. A backflow containment device will be installed adjacent to Councils water meter 
installation at the property boundary in accordance with AS3500.  The device is to be 
maintained in accordance with the provisions of AS3500 by the owner of the property at 
the owners expense. 

[USE1455] 

163. The manufactured home estate is to be in accordance with Local Government 
(Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable 
Dwellings) Regulation 2005. 

[USENS01] 

164. DELETED. 

164A. Operating hours for activities in the community building shall be 7am to 10pm. Operating 
Hours in the workshop for power tools are to be limited to between 8am and 6pm seven 
days. 

165. The community facilities are to be used solely for the private use of residents and their 
guests in association with the accommodation on site.  Any commercial ventures are 
required to seek separate development approval where statutorily required. 

[USENS01] 

166. The kitchen within the community facilities building is not to be used for the commercial 
preparation and sale of food.  Any such activity is subject a separate Development 
Application. 

[USENS01] 

166.1. Skin penetration activities at the premises shall be conducted in accordance with the 
Public Health Act 2010 and Part 4 of the Public Health Regulation 2012. 

166.2. The public swimming pool shall be operated in accordance with the Public Health Act 
2010, Part 3 of the Public Health Regulation 2012 and the current NSW Health Public 
Swimming Pool and Spa Pool Advisory Document, NSW Ministry of Health 2012. 

GENERAL TERMS OF APPROVAL UNDER SECTION 89, 90 or 91 of the Water 
Management Act 2000 (Controlled Activity Approval)  

The GTA issued by Department of Industry - Water (DoI Water) do not constitute an approval 
under the Water Management Act 2000. The development consent holder must apply to DoI 
Water for the relevant approval after development consent has been issued by Council and 
before the commencement of any work or activity. 

Condition 
Number 

Details 

 Design of works and structures 

GT0013-00001 A. Any proposed controlled activity carried out under a controlled activity 
approval must be directly supervised by a suitably qualified person.  B. A 
copy of this approval must be:  i. kept at the site where the controlled 
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activity is taking place, and ii. provided to all personnel working on the 
controlled activity.  

GT0018-00003 Before constructing or carrying out any proposed controlled activity, an 
application must be submitted to Crown Lands and Water Division, and 
obtained, for a controlled activity approval under the Water Management 
Act 2000.  

GT0019-00002 Any proposed excavation on waterfront land must be undertaken in 
accordance with a plan submitted as part of a controlled activity approval, 
to be approved by Crown Lands and Water Division. 

 Erosion and sediment controls 

GT0006-00001 The following plan(s): - Erosion and Sediment Controls Plan must be:  A 
prepared in accordance with Managing Urban Stormwater: Soils and 
Construction, Volume 1 (Landcom, 2004), as amended or replaced from 
time to time, and  B. submitted with an application for a controlled activity 
approval.  

GT0014-00004 A. The consent holder must ensure that any proposed materials or cleared 
vegetation, which may:  i. obstruct water flow, or  ii. wash into the water 
body, or  iii. cause damage to river banks, are not stored on waterfront 
land, unless in accordance with a plan held by Crown Lands and Water 
Division as part of a controlled activity approval.  B. When the constructing 
of the controlled activity has been completed, surplus materials must be 
removed from waterfront land.  

GT0021-00002 The proposed erosion and sediment control works must be inspected and 
maintained throughout the construction period of the controlled activity and 
must not be removed until the site is fully stabilised. 

 Plans, standards and guidelines 

GT0002-00202 A. This General Terms of Approval (GTA) only applies to the proposed 
controlled activity described in the plans and associated documents found 
in Schedule 1, relating to Development Application 2017.0358 provided by 
Council to Crown Lands and Water Division.  B. Any amendments or 
modifications to the proposed controlled activity may render the GTA 
invalid. If the proposed controlled activity is amended or modified, Crown 
Lands and Water Division, Grafton Office, must be notified in writing to 
determine if any variations to the GTA will be required.  

GT0003-00028 The application for a controlled activity approval must include the following 
document(s):  - outlet structures; Erosion and Sediment Control Plan. 

 Rehabilitation and maintenance 

GT0007-00003 When the proposed controlled activity is completed, and the rehabilitation 
plan has been implemented, maintenance of the site must be carried out for 
a period of 2 years in accordance with that rehabilitation plan submitted as 
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part of the controlled activity approval, and approved by Crown Lands and 
Water Division.  

GT0011-00001 A rehabilitation plan for the waterfront land must be provided as part of a 
controlled activity approval application. 

 Reporting requirements 

GT0020-00002 The consent holder must inform Crown Lands and Water Division in writing 
when the proposed construction of the controlled activity has been 
completed. 

The reasons for the imposition of conditions are to minimise any adverse impact the 
development may cause and to give effect to the objectives of the Environmental Planning 
and Assessment Act, 1979. 
 
The application was determined on: 5 July 2018 
The consent to operate from: 6 July 2018 
The consent to lapse on 6 July 2023 unless commenced prior to that date. 
 
RIGHT OF APPEAL 
If you are dissatisfied with this decision Section 8.7 and 8.10 of the Environmental Planning 
and Assessment Act, 1979 gives you the right to appeal to the Land and Environment Court 
within 6 months after the date on which you receive this notice. 
 
Signed on behalf of the Tweed Shire Council 

Denise Galle, Team Leader Development Assessment 
6 July 2018 
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SECTION 7.11 AND OTHER DEVELOPER CONTRIBUTIONS SHEET 

THIS FORM MUST ACCOMPANY PAYMENT OF CONTRIBUTIONS TO COUNCIL 

 
Development: manufactured home estate  
Development Consent No. DA17/0358  
Location: Lot 1 DP 1074784; No. 136-150 Dry Dock Road TWEED 

HEADS SOUTH  
Applicant: Sheep Station Creek Pty Ltd as trustee for the Affinity Tweed 

Heads Lifestyle Community Trust 
c/- RPS 
PO Box 1048 
ROBINA  QLD  4230  

Owner: Mormatsal Investments Pty Ltd  
Date: 06/07/2018  (as amended 18 December 2020) 
Paid by:  
Stage: Stage 1 

 
 

 

Contribution Payable 

S7.11 
Contribution 

Plan 
Number/Sector 

Area 
CP5 
Only 

Units/lots 
or rate/ha 

Rate 
valid 
until 

__/__/__ 

Amount 

Rate at 
Time of 

Payment 
after 

__/__/__ 

Amount at 
Time of 

Payment 
$ 

Receipt 
Number 

Charge Control 
Bank 

Account 

DCP3 CASUAL OPEN 
SPACE 

1  
10.375ET 

 @ $2,840.00 
 $29,465.00    CasNoDed1 1 

DCP3 STRUCT OPEN 
SPACE 

1  
10.375ET 

 @ $3,510.00 
 $36,416.00    Structure1 1 

LIBRARIES 11  
28.75ET 

 @ $1,007.00 
 $28,951.00    ResDevt11 1 

BUS SHELTERS 12  
28.75ET 

 @ $76.00 
 $2,185.00    Over10ET 1 

CEMETERIES 13  
28.75ET 

 @ $143.00 
 $4,111.00    ResDevt13 1 

COMMUITY FAC 
NORTH 

15  
28.75ET 

@ $1,661.00 
 $47,754.00    ComFacNth 1 

CASUAL OPEN 
SPACE - REGIONAL 

26 1 
28.75ET 

 @ $1,311.00 
 $37,691.00    CasOS26 1 

STRUCTURE OPEN 
SPACE - REGIONAL 

26 1 
28.75ET 

 @ $4,601.00 
 $132,279.00    StrucOS26 1 

TOTAL AMOUNT DUE     $318,852.00      

Please forward receipt to 

Name:  

Address:  
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METHODS OF PAYMENT 
 
IN PERSON 
You can pay your Section 7.11 Developer Contributions in person 
at the Tweed Shire Council's Murwillumbah Office.  Payments can 
be made by cash, cheque, money order (or EFTPOS (debit card 
or credit card). 
 
We accept Mastercard or Visa.  Please note that a surcharge will 
apply to all payments made via credit card. 
 
Receipting Hours Monday - Friday, 8.30am - 4.00pm 

BY MAIL 
Please make all cheques payable to Tweed Shire Council.  All 
cheques must be crossed 'Not Negotiable'.  Post dated cheques 
will not be accepted. 
 
Mail payments to: PO Box 816, Murwillumbah  NSW  2484 
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SECTION 7.11 AND OTHER DEVELOPER CONTRIBUTIONS SHEET 

THIS FORM MUST ACCOMPANY PAYMENT OF CONTRIBUTIONS TO COUNCIL 

 
Development: manufactured home estate  
Development Consent No. DA17/0358  
Location: Lot 1 DP 1074784; No. 136-150 Dry Dock Road TWEED 

HEADS SOUTH  
Applicant: Sheep Station Creek Pty Ltd as trustee for the Affinity Tweed 

Heads Lifestyle Community Trust 
c/- RPS 
PO Box 1048 
ROBINA  QLD  4230  

Owner: Mormatsal Investments Pty Ltd  
Date: 06/07/2018  (as amended 18 December 2020) 
Paid by:  
Stage: Stage 2 

 
 

 

Contribution Payable 

S7.11 
Contribution 

Plan 
Number/Sector 

Area 
CP5 
Only 

Units/lots 
or rate/ha 

Rate 
valid 
until 

__/__/__ 

Amount 

Rate at 
Time of 

Payment 
after 

__/__/__ 

Amount at 
Time of 

Payment 
$ 

Receipt 
Number 

Charge 
Control 

Bank 
Account 

DCP3 CASUAL OPEN 
SPACE 

1  
25.375ET 

 @ $2,840.00 
 $72,065.00    CasNoDed1 1 

DCP3 STRUCT OPEN 
SPACE  

1  
25.375ET 

 @ $3,510.00 
 $89,066.00    Structure1 1 

LIBRARIES 11  
33.25ET 

 @ $1,007.00 
 $33,483.00    ResDevt11 1 

BUS SHELTERS 12  
33.25ET 

 @ $76.00 
 $2,527.00    Over10ET 1 

CEMETERIES 13  
33.25ET 

 @ $143.00 
 $4,755.00    ResDevt13 1 

COMMUNITY FAC 
NORTH 

15  
33.25ET 

@ $1,661.00 
 $55,228.00    ComFacNth 1 

CASUAL OPEN SPACE - 
REGIONAL 

26 1 
33.25ET 

 @ $1,311.00 
 $43,591.00    CasOS26 1 

STRUCTURE OPEN 
SPACE - REGIONAL 

26 1 
33.25ET 

 @ $4,601.00 
 $152,983.00    StrucOS26 1 

TOTAL AMOUNT DUE     $453,698.00      

Please forward receipt to 

Name:  

Address:  
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METHODS OF PAYMENT 
 
IN PERSON 
You can pay your Section 7.11 Developer Contributions in person 
at the Tweed Shire Council's Murwillumbah Office.  Payments can 
be made by cash, cheque, money order (or EFTPOS (debit card 
or credit card). 
 
We accept Mastercard or Visa.  Please note that a surcharge will 
apply to all payments made via credit card. 
 
Receipting Hours Monday - Friday, 8.30am - 4.00pm 

BY MAIL 
Please make all cheques payable to Tweed Shire Council.  All 
cheques must be crossed 'Not Negotiable'.  Post dated cheques 
will not be accepted. 
 
Mail payments to: PO Box 816, Murwillumbah  NSW  2484 
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SECTION 7.11 AND OTHER DEVELOPER CONTRIBUTIONS SHEET 

THIS FORM MUST ACCOMPANY PAYMENT OF CONTRIBUTIONS TO COUNCIL 

 
Development: manufactured home estate  
Development Consent No. DA17/0358  
Location: Lot 1 DP 1074784; No. 136-150 Dry Dock Road TWEED 

HEADS SOUTH  
Applicant: Sheep Station Creek Pty Ltd as trustee for the Affinity Tweed 

Heads Lifestyle Community Trust 
c/- RPS 
PO Box 1048 
ROBINA  QLD  4230  

Owner: Mormatsal Investments Pty Ltd  
Date: 06/07/2018  (as amended 18 December 2020) 
Paid by:  
Stage: Stage 3 

 
 

 

Contribution Payable 

S7.11 
Contribution 

Plan 
Number/Sector 

Area 
CP5 
Only 

Units/lots 
or rate/ha 

Rate 
valid 
until 

__/__/__ 

Amount 

Rate at 
Time of 

Payment 
after 

__/__/__ 

Amount at 
Time of 

Payment 
$ 

Receipt 
Number 

Charge 
Control 

Bank 
Account 

DCP3 CASUAL OPEN 
SPACE 

1  
21ET 

 @ $2,840.00 
 $59,640.00    CasNoDed1 1 

DCP3 STRUCT OPEN 
SPACE 

1  
21ET 

 @ $3,510.00 
 $73,710.00    Structure1 1 

LIBRARIES 11  
21ET 

 @ $1,007.00 
 $21,147.00    ResDevt11 1 

BUS SHELTERS 12  
21ET 

 @ $76.00 
 $1,596.00    Over10ET 1 

CEMETERIES 13  
21ET 

 @ $143.00 
 $3,003.00    ResDevt13 1 

COMMUNITY FAC 
NORTH 

15  
21ET 

 @ $1,661.00 
 $34,881.00    ComFacNth 1 

CASUAL OPEN 
SPACE - REGIONAL 

26 1 
21ET 

 @ $1,311.00 
 $27,531.00    CasOS26 1 

STRUCTURE OPEN 
SPACE - REGIONAL 

26 1 
21ET 

 @ $4,601.00 
 $96,621.00    StrucOS26 1 

TOTAL AMOUNT DUE     $318,129.00      

Please forward receipt to 

Name:  

Address:  
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METHODS OF PAYMENT 
 
IN PERSON 
You can pay your Section 7.11 Developer Contributions in person 
at the Tweed Shire Council's Murwillumbah Office.  Payments can 
be made by cash, cheque, money order (or EFTPOS (debit card 
or credit card). 
 
We accept Mastercard or Visa.  Please note that a surcharge will 
apply to all payments made via credit card. 
 
Receipting Hours Monday - Friday, 8.30am - 4.00pm 

BY MAIL 
Please make all cheques payable to Tweed Shire Council.  All 
cheques must be crossed 'Not Negotiable'.  Post dated cheques 
will not be accepted. 
 
Mail payments to: PO Box 816, Murwillumbah  NSW  2484 
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TITLE: Variations to Development Standards
  
Submitted 
By: Director Planning and Regulation

 
 
LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:
Living - We want to be safe at home and in the community
Make sure the places we live, work and visit are safe to protect our quality of life.
2.3.4   Development Assessment - To assess development applications lodged with Council to achieve 
quality land use outcomes and to assist people to understand the development process.

 
ROLE:
PROVIDER - Council delivers over 50 different services to the Tweed Community.
  
 
EXECUTIVE SUMMARY
In accordance with the Department of Planning Industry and Environment’s directions on variations to 
development standards, the following information is provided with regards to development applications 
where a variation in development standards has been supported/refused.
 
 
RECOMMENDATION:
That Council notes the 4th quarter (1 October 2022 to 31 December 2022) Variations to 
Development Standards.
 
 
ATTACHMENTS
None
 
 
COUNCIL IMPLICATIONS:
a. Legislation/Policy/Existing Strategic Plans
 Corporate Policy. Not Applicable.
 
b. Sustainability:

i. Financial (Budget/Long Term Financial Plan/Whole of Life Cost):
Not Applicable.

ii. Environmental (including climate change):
Not Applicable.

iii. Social:
 Not Applicable.
 
c. Legal Considerations:
 Not Applicable.
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d. Risk Considerations:
 Not Applicable.
 
e. Engagement/Communication:
 Not Applicable.
  
 
 
REPORT:
In accordance with the Department of Planning and Environment’s directions on variations to development 
standards, the following Development Applications have been supported/refused where a variation in 
development standards was included in the development application.

DA No. DA21/0673

Description of 
Development:

telecommunications facility

Property 
Address:

Lot 115 DP 241663 and Lot 101 DP 31539 Faulks Street, Kingscliff

Date Granted: 05/12/2022

Development 
Standard to be 
Varied:

Clause 4.3 Heights of Buildings

Zoning: RE1 Public Recreation

Justification: The LEP 10m height control is considered unreasonable in this instance based on 
the nature of telecommunication facilities requiring protrusion above other structures 
to provide adequate service level and coverage, and to ensure EME compliance and 
safety above the water reservoirs. Should it be strictly adhered to, it is posited that 
there would be insufficient telecommunication coverage throughout the Shire based 
on typical base stations exceed 10m in height.

Extent: 103%

Authority: Tweed Shire Council under assumed concurrence

 
DA No. DA21/0950

Description of 
Development:

demolition of existing structures and construction of a residential flat building (6 x 3 
bedroom units) and (1 x 4 bedroom unit), swimming pool and basement car parking 
and vegetation works

Property 
Address:

Lot 356 DP 755701 and Part Lot 3 DP 1276752 15 Murphys Road, Kingscliff

Date Granted: 08/12/2022

Development 
Standard to be 
Varied:

Clause 4.3 Heights of Buildings

Zoning: R3 Medium Density Residential

Justification: Variation is a result of the lift overrun and is a minor element of the overall 
scheme.  No adverse impacts will result.  Applicant provided adequate justification.

Extent: 4.4%

Authority: Tweed Shire Council under assumed concurrence
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OPTIONS:
Council notes the 4th quarter (1 October 2022 to 31 December 2022) Variations to Development 
Standards.
 
 
PREVIOUS COUNCIL RESOLUTIONS:
Planning Committee meeting held 3 November 2022.
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